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Abstract

For different reasons, such as the financial crisis of 2007, the EU has adopted a direc-
tive with the purpose of harmonising consumer mortgage lending law whilst ensuring
a high level of consumer protection. This article assesses the impacts of the Mortgage
Credit Directive in Sweden and the United Kingdom. The focus is residential mortgage
lending from a consumer protection perspective on the basis of the main areas of the
directive; communications, advice, information, disclosure, responsible lending and
repayment. The practical processes of mortgage lending and the ways these fields are
regulated are significantly different in the two Member States; however, many similari-
ties on a principle level can be found. The study is an example of how harmonisation is
made within the EU and how two Member States with almost opposite starting points
are able to harmonise law and still preserve the characteristics of their own solution.

Keywords
consumer protection — comparative law — mortgage credit directive ~ harmonisation -
mortgage lending — Sweden — the UK

1 Credit Agreements and Consumer Protection

For many European citizens the purchase of residential property! lies ahead
or has taken place. It will for many of them be a once in a lifetime experience

1 Aresidence is a particular locality, where someone has his home with the purpose to remain
for an undetermined period. H. C. Black, Black’s Law Dictionary (6edn, St. Paul: Minn West
Publishing co, 1990) [cit. Black] 1309. “Residence” . A property is everything that is subject
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386 STAFF

and likely the biggest financial commitment of their life, since few will afford
it without borrowing money.

In the European Union (EU), residential mortgage? lending comprises about
50 percent of the EU Gross Domestic Product. This translates to the incredible
amount of 6 trillion euros (EUR), a number that is constantly rising.? The im-
portance of mortgage lending for European citizens as well as its importance
on the financial market makes consumer protection in this field a particularly
important and interesting issue.* On top of this, many consumers are vulnera-
ble due to lack of understanding or experience with financial services, making
this a very crucial subject.

Mortgages related to residential property have significant importance
because a person’s home assures their security; thus, a person’s home is put at
risk. Because of the sensitivity surrounding a home, residential mortgage lend-
ing requires additional consideration and caution.® Furthermore, consumer

to ownership. ibid. 1216, “Property”. A residential property is someone’s home, whether it is a
house or apartment, which he owns for himself.

2 When granting a credit it is likely that the creditor would want something more than a con-
tract to secure his interest. The creditor may find a solution in taking a security in a property
owned by the borrower. A mortgage is a security, created by contract, which confers the lend-
er’s interest in payment of the debt. In return, the mortgage gives the lender the opportunity
to repossess the property if the debt is not paid as agreed. W. R. Fisher, Fisher and Lightwood's
Law of Mortgage, 12edn, W. Clarke (ed.) (Butterworths Law, 2006) 3—4.

3 Proposal for a directive of the European Parliament and of the Council on credit agreements
relating to residential property, (CoM (20n) 142 final). [Cit. cOM (2011)] 2. The number is
from 2008 but can be used as a reasonable indication.

4 Art. 4(1) of the Mortgage Credit Directive: Directive 2014/17/EU of the European Parliament
and of the Council of 4 February 2014 on credit agreements for consumers relating to residen-
tial immovable property and amending Directives 2008/48/EC and 2013/36/EU and Regula-
tion (EU), 0] L 60, 28.2.2014, p. 34-85 [cit. MCD] defines consumer with a reference to the
CCD. A consumer is a natural person who in transactions covered by the directive is acting
for purposes which are outside his trade, business or profession. The MCp definition is used
in this article and the reasoning is based on protection of consumers as they are defined in
the MCD.

5 P. Rott, ‘Chapter 33: The Low-Income Consumer in European Private Law', in: Varieties of
European Economic Law and Regulation: Liber Amicorum for Hans Micklitz, Purnhagen Kai &
Rott Peter (eds), Studies in European Economic Law and Regulation volume 3, (Spring 2014)
676.

6 L. Whitehouse, ‘The First Legal Mortgagor: a Consumer Without Adequate Protection?, Jour-
nal of Consumer Policy: Consumer Issues in Law, Economics and Behavioural Sciences, 38 (2015)
161 at 174. [Cit. Whitehouse].
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CONSUMER PROTECTION IN MORTGAGE LENDING 387

protection is important since the amount of money that is being granted is
often large in relation to most consumers’ private means.

Over the last twenty years, house prices in many Eu Member States have
generally increased, resulting in consumers likely borrowing more money and
spending a larger share of the household income on their residential property.”
According to a Eurobarometer from 2008, 16 percent of EU citizens had diffi-
culties with paying bills.® Related to the growing use of loans is the risk of over-
indebtedness among consumers, which might deprive them of their ability to
access an adequate standard of living or healthcare.® Furthermore, consumers
might be put in a vulnerable position as a result of severe changes in their in-
come or sudden unexpected necessary costs, such as unemployment, medical
emergency or funeral expenses. In this vulnerable position, consumers might
be willing to enter unfair agreements. In other words, desperation might force
individuals to enter agreements that are excessively onerous.!

A mortgage lending agreement is a long-term financial commitment with
features and terms of the contract that can be difficult for a consumer to
understand.! This difficulty might be caused by misleading practices, hid-
den terms or consumers not noticing problematic issues. On top of this, the
consumer might not understand the mortgage agreement’s problematic terms,
or lack proper financial knowledge.!? Another reason why consumers might
misunderstand the contract is because their attention is directed towards the
property being purchased rather than the mortgage agreement. Therefore, the
consumer might not pay attention to the fact that the mortgage agreement as
such is a product that he or she is about to purchase.l3

7 Commission Staff Working Paper: Impact Assessment Annexes 1-5 Accompanying
Document to the Proposal for a Directive of The European Parliament and of The Council
On Credit Agreements Relating To Residential Property, (SEC (201) 356 final) 24. [Cit. SEC
(2owu)].

8 Ibid. 38; The European Union Today and Tomorrow, Standard Eurobarometer 69 — TNS
Opinion and Social, (Spring 2008) 219; 89.

9 C. Ondersma, ‘A Human Rights Famework for Debt Relief, University of Pennsylvania Jour-
nal of International Law, 36 (2014) 269 at 297.

10 C. Ondersma, ‘A Human Rights Approach to Consumer Credit, Tulane Law Review, 9o
(2015) 373 at 379. [Cit. Ondersma 2015).

11 P.Rott, H-W. Micklitz & N. Reich, Understanding EU Consumer Law (Cambridge: Intersen-
tia, 2009)180. [Cit. Rott].

12 Ondersma 2015 (n. 10) 386.

13 Whitehouse (n. 6) 174.
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388 STAFF

The consumer’s lack of understanding might be abused by a lender as a part
of an aggressive sales tactic.* In 2005, 59 percent of European consumers con-
sidered it difficult to understand the information given by lenders regarding
how mortgage lending agreements worked and the risks they involved.!s For
example, in 2005, less than 10 percent of Swedish borrowers found the infor-
mation they received clear and understandable.16

The complexity of mortgage credit products is ever growing. The market
provides plenty of available products and providers, but unfortunately many
consumers do not possess adequate financial knowledge.” The increasing
difficulty for consumers to understand credit products, the consequences of
their product choice and the increasing complexity of mortgage loans cause
many EU consumers to seek mortgage advice. However, there is generally a
low level of credence towards the mortgage advice that is provided; the result
is alow level of consumer confidence.'® The multifaceted features of mortgage
lending therefore create a significant need for consumer protection.

Diversity in consumer protection laws of the Member States makes it diffi-
cult for creditors to act safely in foreign markets and creates a high cross-border
transaction cost. The lending traditions vary across the union and together with
other factors, this has formed the reason for the EU to regulate the mortgage
market and ensure consumer protection through harmonisation. Over the
years, several attempts to regulate the internal market in the field of consumer
credit law have been made.!® The harmonisation in the field of consumer cred-
it agreements relating to residential property forms the starting point of this
analysis. The adoption of a directive in 2014 that aims to strengthen consumer
protection in this field awakens the question of how the directive is going to
affect different Member States.

The field of law covering mortgage lending is diverse and may be approached
from a number of perspectives. The following analysis revolves around the
consumer protection issues related to mortgage lending raised by the directive
adopted in 2014. This includes a wide spectrum of legal aspects, ranging from

14  Ondersma 2015 (n. 10) 383.

15  SEC (20m) (n. 7) 157; Public Opinion in Europe on Financial Services, Special Euroba-
rometer 230/Wave 63.2-TNs Opinion and Social, August 2005, 84. {Cit. Public Opinion in
Europe on Financial Services].

16 Public Opinion in Europe on Financial Services (n. 15) 64.

17  SEC (2om) (n.7)157.

18  Ibid, 160.

19 Rott(n.1u)181.
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CONSUMER PROTECTION IN MORTGAGE LENDING 389

marketing rules and anticompetitive practises to second charge mortgage
regimes and responsible lending. Not only is the spectrum of legal aspects
significant, the field of law is also highly technical and complex. The web of
regulations blurs the distinction between regimes and is on top of that highly
influenced by EU law. Anyone who seeks to grasp the technicalities of mort-
gage lending regulations benefits from an understanding of mortgage lending,
not only as a legal field, but as a working model. This is due to the fact that
mortgage lending is a highly practical exercise.

The features of mortgage lending mentioned above, both as a field of law
and as a working model, trigger questions of how harmonisation is to be car-
ried out. Not only do the methods of mortgage lending vary across the union,
but differences in legal traditions are generally an obstacle to this harmoni-
sation. The directive needs to be adjustable to the practical traditions of the
Member States without falling into the trap of being too broadly defined in
order to fulfil its purpose. This analysis explores the question of how harmoni-
sation has been made possible, despite the challenges mentioned, by using the
example of two Member States.

11 Choice of Legal Systems to Compare
The tertium comparationis, a common denominator or common point of de-
parture, is an essential part of the comparative method.?° In this case, the on-
going harmonisation process throughout the EU has been chosen as a starting
point. Member States of the £U all share the feature of being affected by deci-
sions of EU institutions. On top of this, rising levels of debt and the cost of liv-
ing are challenges that face all EU household credit markets.2!

Although Member States share other challenges, mortgage lending remains
a particularly difficult field to regulate due to mortgage lending traditions and
regulations varying greatly across the union. Such is the case regarding the two
Member States chosen for comparison: Sweden and the United Kingdom (UK).

These two states share a tertium comparationis in the fact that they are
outside the Eurozone; because of this, Swedish and Uk banks are not directly
affected by the European Central Bank.2? Additionally, prior to the financial
crisis, owner occupation was about 50 percent of the total dwelling stock

20  J. C. Reitz, ‘How to Do Comparative Law’, American Journal of Comparative Law, 46 (1998)
617-639, at 621-623 (Reitz).

21 SEC (201) (n.7)18.

22 K. W. Dam, ‘'The Subprime Crisis and Financial Regulation: International and Compara-
tive Perspectives’, Chicago Journal of International Law, 10 (2) (2010) 581 at 587 (Dam).
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in both states.22 Furthermore, they have both adopted a unified model of
financial service supervision, despite the structure and responsibilities of the
supervisory authorities being different.2*

The contrasts between mortgage lending traditions in Sweden and the Uk
make the two an interesting couple of states to compare. Together they can
constitute a good example of how harmonisation affects Member States in
general, especially considering the great variety of legal traditions. The fact
that the legal traditions differ between the two likely contributes to contrasts
in mortgage lending traditions: for example, Sweden is traditionally catego-
rised as being a part of the Nordic legal family, whereas the UK is highly influ-
enced by English Common Law.?5

Despite the different legal systems in the UK, there is no reason to sepa-
rate them in this case, since the four countries (England, Wales, Scotland and
Northern Ireland) will all be affected in the same way by the EU directive.26
The area of law that is going to be analysed is common for all four countries
and the ux will therefore be considered as one entity.

1.2 Existing Influence of EU Law

Consumer protection is one of the general objectives of the EU, which means
that consumer protection shall generally be taken into account in every EU
policy or activity.2” This objective is fulfilled by protecting health, safety and
economic interests of consumers and by promoting their right to informa-
tion, education and to organise themselves in order to protect their rights. The
European Parliament and the Council are authorised to adopt legislation to
protect consumer rights. Member States are entitled to enforce more rigorous
protection in line with the treaties.?®

23  SEC (2o0m) (n. 7) 23. Sweden: 20085, 50.0 %, the UK: 2007, 52.0 %.

24 K. K. Mwenda, & M. J. Mvula, ‘A framework for unified financial services supervision: Les-
sons from Germany and other European countries’, Journal of International banking Regu-
lations, 5 (1) (2003) 50-51 (Mwenda & Mvula).

25  Seelater in the article under ‘9. Comparative analysis, regarding the differences in legal
traditions.

26  The English legal system applies to England and Wales but is separated from the legal
systems of Scotland and Northern Ireland. Even though they are different legal systems,
they share many similarities and they are all affected by the decisions and legislation
coming from the British Parliament. F. Cownie, A. Bradne & M. Burton, English Legal
System in Context, 6 edn (Oxford: Oxford University Press, 2013) 1.

27  Art.12 The Treaty on the Functioning of the European Union (2007). [Cit. TFEU]; art. 38
The Charter of Fundamental Rights of the European Union (2012).

28  Art.169 TFEU (n. 27).
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There are a number of directives covering related fields, without taking
into account the special characteristics of mortgage lending.2® The Consumer
Credit Directive (ccD), adopted in 2008, has had an important influence in the
field of consumer lending. It is a full harmonisation directive and was adopt-
ed with the aim of creating a well-functioning internal market for consumer
credit.30

The ccp applies to credit agreements defined in art. 3 (c) whereby a credi-
tor grants a consumer credit in the form of a deferred payment, loan or other
similar financial accommodation. The ccD contains rules on consumer credit
loans, advertising, pre-contractual and contractual information, creditwor-
thiness assessments, adequate explanations and disclosure requirements
for credit intermediaries. As such, as stated in art. 2 ccD, the directive does
not cover credit agreements secured by a mortgage; regardless, a number of
Member States have decided to apply selected parts of it to their mortgage
lending regimes.3! As is clarified in Section 14 of the preamble, the ccp does
not cover the granting of credit secured by real estate, nor does it cover credit
above 75,000 EUR.

29 For example: The Misleading and Comparative Advertising Directive: Directive
2006/114/EC of the European Parliament and of the Council of 12 December 2006 con-
cerning misleading and comparative advertising, oy L 376, 27.12.2006, p. 21~27; The Un-
fair Commercial Practices Directive: Directive 2005/2g/EC of the European Parliament
and of the Council of 1 May 2005 concerning unfair business-to-consumer commercial
practices in the internal market, oy L 149, 11.6.2008, p. 22~-39; The Unfair Contract Terms
Directive: Council Directive 93/13/EEC of 5 April 1993 concerning unfair terms in consum-
er contracts, 0J L 95, 21.4.1993, P. 29-34; The Capital Requirements Directive, Directive
2013/36/EU of the European Parliament and of the Council of 26 June 2013 on access to
the activity of credit institutions and the prudential supervision of credit institutions and
investment firms, amending Directive 2002/82/EC and repealing Directives 2006/48/EC
and 2006/46/EC, 0] L176, 27.6.2013, p. 338-436. Also worth mentioning is the Directive on
Consumer Rights: Directive 2011/83/EU of the European Parliament and of the Council of
25 October 201 on consumer rights, amending Council Directive 93/13/BEEC and Directive
1999/44/EC of the European Parliament and of the Council and repealing Council Direc-
tive 85/577/EEC and Directive 97/7/Ec of the European Parliament and of the Council.
The Directive on Consumer Rights aims to achieve a high level of consumer protection in
contractual relations between a consumer and a trader, see art.1and 3.

30  Directive 2008/48/EcC of the European Parliament and of the Council of 23 April 2008
on credit agreements for consumers and repealing Council Directive 87/102/EEC, O] L
133, 22.5.2008, pp. 66—92. D. Rosenthal, Consumer Credit Law and Practice: A guide, 4edn
(London: Bloomsbury Professional, 2013) 405.

31 coM (201) (n.3) 3.
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Since none of the previous directives completely covers the field of mort-
gage lending, the EU has adopted the Mortgage Credit Directive (McD).32 It
has similarities with the ccD in some aspects. Both directives aim to strength-
en consumer protection in the field of consumer lending by regulating infor-
mation to be included in advertising and the requirements on clear, concise
and prominent information in communication with consumers.? They also
both regulate pre-contractual information and the obligation to assess cred-
itworthiness.3* The biggest difference between the ccp and McD is the scope
of application.

2 Purpose and Scope

The purpose of this analysis is to investigate and assess the differences and
similarities between the impacts of the McD in Sweden and in the UK. To en-
able this assessment the relevant aspects of the current law also have to be
described.

This analysis focuses on situations where the borrower’s home functions as
security for a debt. As the starting point is the McD, the study will only focus
on residential mortgage lending from a consumer protection perspective. The
study does not cover areas such as questions regarding title to a property or
the lender’s obligations in the case of arrears and repossessions. Credit agree-
ments with special features such as lifetime mortgages, foreign currency loans,
self-builds, buy-to-let mortgages and distance contracts are excluded.35 Instead
of going into detail, the aim of this analysis is to discuss similarities and differ-
ences on an overall level considering generic and principle issues.

The applied consumer protection perspective revolves around the relation-
ship between the consumer and the creditor. The analysis focuses on the main

32  Dir. 2014/17/EU.

33  Art. 4 cc. For the consumer protection aim of the ccp, e.g. recital 8-g and 18-19.

34  Pre-contractual information, art. 5-7 ccp. Obligation to assess creditworthiness, art. 8
CCD.

35  Each of the credit agreements mentioned is going to be affected by the McD and big dif-
ferences between the legal systems are to be found within the concept of each of them.
However, they could all be subject to a study of this size on their own. Some specific
kinds of credit agreements are also hard to analyse from a comparative perspective since
the tertium comparationis may be hard to distinguish. Consequences of the MCD when it
comes to e.g. consumer buy-to-lets are not going to be the same issue in Sweden. The sou
mentions that buy-to-lets are likely to be unusual in Sweden. See short discussion in sou
2015:40 Stéirkt konsumentskydd pd boldnemarknaden (2015) 131 (SOU 2015:40).
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areas of the McD, which are communications, advice, information, disclosure,
responsible lending and repayment. The presentation of the current law does
not aim to cover consumer protection in mortgage lending as such but focuses
on issues that are going to be affected by the McD. The focus is inspired by the
areas that have been identified by the Commission to form barriers within the
internal market.

3 Summary of Impacts of the MCD in Sweden and the Uk

Despite previous EU harmonisation in neighbouring fields, the analysis shows
that differences remain between Member States regarding how consumers are
protected in the mortgage lending process. It is also clear that the implemen-
tation of the McD is carried out differently in Member States. Therefore, the
process of mortgage lending is likely to continue to be of a domestic charac-
ter even post-implementation. Reasons for this are the regulatory frameworks,
culture, legal traditions and language.

The Mcp is likely to diminish the discretion of Swedish lenders when it
comes to the process of mortgage lending. UK lenders are accustomed to a
highly regulated market that includes rules of conduct, whereas the regula-
tions in Sweden have previously been focused on prudential rules. This can be
described in a simplified way: in the UK, the MCOB36 Rules use basic principles
to regulate how business is conducted. For example, the McOB Rules prescribe
certain terms and expressions to be used in communications. The Swedish reg-
ulation, on the other hand, focuses on the result to be achieved and relies more
on prudence when it prescribes principles such as “good lending practices” or
“good marketing practices.”

Following the McD there might be a tendency towards more rules of con-
duct in the Swedish regulation. This includes for example the requirement
introduced by art. 20 McD that the states explicitly have to introduce an obli-
gation to explain and warn the consumer about the importance of providing
correct information. Previously, this requirement has to a large extent been
included implicitly in principles of good lending practices.

The European Standardised Information Sheet (EsIs) is a standardised
form similar to the KFI used today in the UK and its introduction will cause
additional documentation in Sweden. Swedish lenders will also face expanded
rules on documentation, information and warnings.

36  Financial Conduct Authority, the Mortgages and Home Finance: Conduct of Business
Sourcebook (MCOB).
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A whole new concept of advisory services will be introduced in Sweden, ac-
companied by a licensing process that will have to be put in place. In the UK,
the largest impact of the McD is the inclusion of second charge mortgages in
the definition of Regulated Mortgage Contracts (RMcC).

Although the McD is going to impact a variety of aspects of the mortgage
lending process and perhaps require multiple changes in the two states, it is
worth noting that many McD requirements are mirrored in existing laws and
practices in the two states. Many changes made by the states are technical, of
minor influence or rather a codification of what lenders already do.

4 Outline

The comparative method applied in this analysis has special characteristics
that distinguish it from other fields of law. Therefore, before entering into the
material discussion on the functional question of this analysis, the compara-
tive method is going to be presented.

The content of the McD is introduced in a separate section to give the read-
er an understanding of what it aims to cover. A more detailed explanation on
the articles of the McD is included in the analysis, explaining the relevant parts
article by article.

Following the overview of the Mcp, the regulations in the two Member
States are presented separately in order to allow a comparative analysis.3” Each
presentation includes the law currently regulating consumer protection in the
field of mortgage lending. The analysis is based on the presentations and will
lead to a conclusion.

5 The Comparative Method for the Purpose of this Analysis

Common sense, a sense of appropriateness and intuition are by Zweigert and
Kotz emphasised as being valuable qualities for comparison purposes. To ful-
fil its purposes, the comparison has to be hypothetical, since a methodical
scheme that works perfectly when applied to various cases cannot be made
up in advance. As a result, the method in each case will, to some extent, evolve
as the comparison proceeds. The conclusion is that qualities, other than plain

37  Separated presentations are needed due to the complexity and technicality of mortgage
lending.
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CONSUMER PROTECTION IN MORTGAGE LENDING 395

legal knowledge, are useful when assessing the result of the study, i.e. the
comparison itself and the following conclusion thereof3® Furthermore, the as-
sessment must include an understanding of the law and its functions within
a given society.3® When doing this, the analysis must look beyond the law in
itself and include the underlying structures.*® Therefore, not only plain legal
sources will be used in this study but also other sources such as explanations
given by practitioners, statistics and other information found through reliable
webpages. In order to make the comparison comprehensible, the study must
present the relevant parts of the legal systems that are being compared.

Zweigert and Kotz discuss the ‘basic principle of functionality’, which
emphasises that the question that needs to be posed in any comparative anal-
ysis is what function different legal institutions might have within different
legal systems. Comparable subjects are only those that fulfil the same func-
tion. When comparing two legal systems it should be kept in mind that a legal
problem can be solved completely outside the legal system or in different parts
of it. When the functional question is formed, the starting point can therefore
not be a legal rule within one legal system, but it has to be a real-life problem
or a system of rules.*!

The essence of comparative law is the making of explicit comparisons and
not merely making a conclusion of what foreign law actually is.#2 The com-
parison is the assessment of how two masses of legal information are similar
and how they are different.*3 Even if the study of foreign law is not in itself
comparative law, it is a fundamental condition required to enable a compari-
son between two or more legal systems. Consequently, obtaining knowledge of
foreign law is the first step of the process.**

When making the comparison, the gap between the written law and the
implementation of the law needs to be considered.*> Therefore, this study also
gives an example of how the legal rules are applied as a working model.

38 K Zweigert & H. Kotz, An Introduction to Comparative Law, 3ed (Oxford: Oxford Univer-
sity Press and ].C.B. Mohr, 1998) 33 [Cit. Zweigert & Kotz].

39  E.J. Eberle, ‘The Method and Role of Comparative Law’, Washington University Global
Studies Law Review, volume 8 (3) (2009) 451-486, at 457 (Eberle).

40  Eberle (n. 39) 452-453.

41 Zweigert & Kotz (n. 38) 34-39; Reitz (n. 20) 621-623.

42 Reitz (n. 20) 618-620.

43 Eberle (n. 39) 452.

44  M.Bogdan, Concise Introduction to Comparative Law, (Groningen: Europa Law Publishing,
2013) 8 (Bogdan); Zweigert & Kotz (n. 38) 40-45.

45  Reitz (n. 20) 628631
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Comparative law is essential in any effort to harmonise law, which is cur-
rently happening in the EU where directives play an important harmonising
role. When difficulties arise in the process of harmonisation as a result of lack
of understanding of other ways of legal thinking and other legal concepts, the
comparative method can pose a solution.46

By finding, criticising and evaluating the content of law, the comparative
method can suggest new and better solutions. Therefore, by applying the com-
parative method, it is easier to find gaps and improprieties in the legal system,
all while providing a deeper understanding of it.#? This makes comparative law
as a whole an efficient field of law for every student or professional trying to
deepen his or her knowledge.

The footnotes in this study are used mainly to present the sources that the
author refers to. They are also used with an explanatory purpose, giving addi-
tional information that may be useful to set the context for a reader not famil-
iar with the legal system being discussed. In addition, as a comparative study
aims to be read by professionals of any nationality interested in the specific
comparison, some issues need to be explained. Such explanations are com-
pleted within the footnotes, as including them in the text would interrupt the
reading.

6 _ Material

This analysis rests on EU as well as domestic legal sources in Sweden and the
UK. Even if the study of primary sources is considered to be the best way of
finding positive law, when studying foreign law, some exceptions need to be
made. Firstly, there can be difficulties to interpret or to make full use of a pri-
mary source. Secondly, when there is a lack of appropriate background knowl-
edge, legal writings can present important conflicting opinions. By studying
secondary sources, a more comprehensive picture may be presented.*® There-
fore, such sources will be included in this analysis, even though they would not
be used by a domestic lawyer. For the above stated reasons, the list of sources
used includes legislation, regulation, case-law, preparatory works, official pub-
lications, legal writings, web pages and interviews with practitioners.

46  Bogdan (n. 44)18.

47  Eberle (n. 39) 452. For a further discussion on the uses of comparative law, see Bogdan
(n. 44), chapter 2.

48  Bogdan (n. 44) 30—31; Reitz (n. 20) 628-631.
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Discussions with practitioners and practical examples are necessary for an
understanding of the studied legal field, since it is of a very complex nature.
A further reason to exemplify the practical process is the nature of mortgage
lending being highly technical and practical rather than theoretical.

Other legal writings analysing the McD from a comparative perspective
with focus on Sweden and the Uk have not been found at the present moment.
The analysis has therefore been made on the basis of sources describing pres-
ent and prospective positive law in the two states and EU acts describing or
changing the present situation in the EU.

As the relevant area of law is currently changing across the Eu, some ques-
tions cannot yet be answered. As regards Swedish law, the legislator has not
yet adopted a final solution.*® Neither has the government submitted the final
Legislative Bill (proposition).3° What remains as a source is the report of the
Committee of Inquiry, which may give an indication, but cannot on its own be
relied on as a final source of law. 3! Since the aim of this study is not to find the
positive law, but to discuss differences and similarities on a generic level, the
report is considered to be competent.

7 The Mortgage Credit Directive

In order to fulfil one of the aims of the EU (to create a functioning internal
market, as stated in the TEU32 art. 3.3), the EU has adopted the Mortgage Credit
Directive (McD), which is to be implemented by 21 March 2016.5% The direc-
tive sets out three main objectives: high level of consumer protection, market
stability and responsible creditor behaviour.

49  Julyzos.

50 A Legislative Bill is a legislative preparatory work submitted by the government in the
legislative process. It has a high degree of authority among legal sources. L. Carlson, The
Fundamentals of Swedish Law: A Guide For Foreign Lawyers and Students, 2 edn, (Lund:
Studentlitteratur AB, 2012) 46—47 (Carlson).

51 The sou 2015:40 (n. 35), which is the report of the Committee of Inquiry, Statens Offent-
liga Utredningar, is a legislative preparatory work that contains proposed legislation. An
SoU report is made by experts on assignment of the government drafted in a mandate
called kommittédirektiv (Carlson (n. 50) 45). The sou and the kommittédirektiv are both
used as sources in this analysis but are only the first steps in the legislative process.

52  The Treaty on the European Union (1992).

53  Directive 2014/17/EU on Credit Agreements for Consumers Relating to Residential Im-
movable Property.

54  Recital 5-6 MCD.
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Previous substantial differences in the mortgage laws of the Member States
restricted cross-border activity, according to the EU.55 The structure of under-
lying housing markets, available products and distribution channels were con-
sidered to be key aspects of the heterogeneity.5¢ This, together with the effects
of the financial crisis, formed the reasons to review the mortgage laws within
the Union.5”

The financial crisis, affecting the global economy since the summer of 2007,
has had a great impact on the European market in many aspects.5® As afford-
ability amongst consumers decreased, the confidence in the financial sector
followed.5® As a result of a low confidence in the financial sector, consumers
gained an even higher preference for domestic products.6® The EU needed to
remove the phenomenon of irresponsible lending which had caused a housing
bubble.! The housing bubble triggered a major banking crisis, a result of the
willingness among banks to grant loans exceeding the value of the properties
that served as security.52

Prior to the financial crisis, cross-border lending was low despite a grow-
ing interest, according to the Commission.6® The Commission identified that
the lack of common rules in EU mortgage markets had resulted in at least five
barriers to an efficient, functioning internal market. These barriers were also
considered as facilitators for irresponsible lending. The five barriers were:
pre-contractual information, advice, assessment of creditworthiness, early
repayment and credit intermediation.64 .

The MCD aims to create better conditions for cross-border mortgage lend-
ing activity within the internal market. It also aims to establish a high level of

55  Recital2McCD.

56  SEC (20m)(n.7)18.

57  Recital 2-3 MCD.

58  The Commission compares the financial crisis starting off in 2007 with the Great Depres-
sion of the 1930’s in terms of financial triggers and labels it ‘without precedent in post-war
economic history’. Triggers mentioned are for example: rapid credit growth and develop-
ment of bubbles in the real estate sector. European Economy 7/2009, Economic Crisis
in Europe: Causes, Consequences and Responses, European Commission: Directorate —
General for Economic and Financial Affairs, p. 1.

59  COM (2o011) (n. 3) 2-3.

6o  SEC (zou)(n.7) 30.

61 coM (2om)(n.3)2-3.

62 M. P.Thompson, Modern Land Law, 5edn (Oxford: Oxford University Press, 2012) 461462
(Thompson).

63  SEC (20m)(n.7)18.

64  coM (2om)(n.3)2.
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consumer protection when dealing with credits secured by residential prop-
erty, regardless of the purpose of the credit.65

The directive applies to credit agreements secured by a mortgage or compa-
rable security relating to residential property or a right related to such proper-
ty. It contains rules on information provided to the consumer before entering
the agreement, design of mortgage lending offers, the consumer’s right to a fair
period of reflection or withdrawal, creditworthiness assessment and advice on
credits.66

In addition, the McD requires increased knowledge amongst creditors who
deal with mortgages, by demanding that every creditor and intermediary is
authorised by national authorities. It also prescribes restrictions on remunera-
tion, as this could constitute a reason for staff to act in a way that is not in the
consumer’s best interests. Finally, the McD introduces new common rules for
property valuation.

The reception of the directive has not solely been positive. The critique by
different actors and states, such as the UK, concerned doubts regarding the
Commission’s powers and the possibility of establishing an internal market
for mortgage lending. 57 Along with this, the appropriateness of establishing a
single mortgage market has been questioned. Given the diversity in the union
when it comes to the mortgage market, cultures and regulatory frameworks,
it has been suggested that the McD merely adds costs and complexity to the
mortgage lending process.58 Finally, the McD’s capacity to address the financial
crisis has been questioned, as has its ability to increase cross-border activity.6?

Being a directive, the McD is binding on the Member States, but only as
to the result to be achieved. A certain degree of discretion is left to the Mem-
ber States as how to implement it.”® Nothing hinders the Member States from
going beyond the minimum level of consumer protection.” This discretion
leaves a scope for comparison, since two Member States may choose to imple-
ment the directive in different ways. This analysis operates within this scope.

65  Recital15 and 82 McD (n. 4).

66  Thescope of the McD: art. 3.1. The McD also covers credit agreements with the purpose of
acquiring or retaining property rights in land or in an existing or projected building, and
loans in foreign currency.

67 S. Brown, ‘EU and UK Consumer Credit Regulation: Principles, Conduct, and Consumer
Protection: Divergence or Convergence of Approach?, European Business Law Review,
26 (4) (2015) 555 at 565 (Brown).

68  R.Fieth, ‘McD follows MMR', Mortgage Finance Gazette, 146 (2015) 19 f.

69  Brown (n. 67) 56s.

70  Art. 288 TFEU (n. 27).

71 See also recital 13-14 MCD (n. 4).
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Since the regulatory framework in Sweden and in the Uk are different, the
implementation of the McD is going to be different. If the regulators consider
the existing regulations to be in line with the directive, no changes will be re-
quired. Consequently, the level of regulatory changes may differ across the eu.

Table 1 shows an overview of the content of the McD and the influence of
the McD articles in the two Member States. If the article is going to have an
impact on the regulation in either of the Member States, it is marked in the
table with an X Articles that deal with issues outside the scope of this article
are not listed.

TABLE 1

MCD, MCD, Sweden UK

number of content of articles:

articles:

1. Subject matter

2. Level of harmonisation

3. Scope X

4. Definitions

5. Competent authorities

6. Financial education of consumers

7. Conduct of business obligations when providing X X
credit to consumers

8. Obligation to provide information free of charge to X X
consumers

9. Knowledge and competence requirements for staff X X

10. General provisions applicable to advertising and X
marketing

11. Standard information to be included in advertising X X

12. Tying and bundling practices X X

13. General information X X

14. Pre- contractual information (ESIS) X X

15. Information requirements concerning credit X X
intermediaries and appointed representatives

16. Adequate explanations X X

17. Calculation of the APRC X

18. Obligation to assess the creditworthiness of the X X

consumer
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MCD, MCD, Sweden UK
number of content of articles:

articles:

19. Property valuation X

20. Disclosure and verification of consumer information X

21. - - -
22. ~ Standards for advisbry services X X
23. - -
24. Variable rate credits X X
25. Early repayment X X
26. - - -
27. Information concerning changes in the borrowing rate

28. Arrears and foreclosure

29. -
30. Credit intermediaries tied to only one creditor X

31. Appointed representatives X

8 The Mortgage Lending Process

Table 2 describes, in a simplified way, the mortgage lending process as a step
by step process, a working model. The Swedish and the Uk models are listed
alongside each other to make the differences viewable.

81 Sweden

Mortgage credits comprise more than go percent of lending to consumers,
divided between 1.5 million households.” Most residential properties are pur-
chased with a mortgage loan.”® Out of the total mortgage credits, 97 percent
are granted by the eight largest banks.” There are 130 credit institutions, most
of them acting as creditor and credit intermediary. Companies acting merely

72 SOU 201540 {n. 35) g7. The Swedish population reached in February 2015 a number of
roughly 9.7 million, according to Statistics Sweden.

73 Dir. 201413, Genomférande av EU- direktiv om bostadsldneavtal, 2.

74  SOU 2015:40 (n. 35) 97. The eight banks are: Danske Bank, Handelsbanken, Lansforsdkrin-
gar Bank, Nordea, sBAB Bank, sEB, Skandiabanken och Swedbank.
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TABLE 2

STAFF

Step

Sweden

The UK

10.

The buyer applies for a loan
commitment

The lender completes credit
worthiness assessment

The buyer finds a property to
purchase
The buyer approaches the lender

The lender completes the valuation
{and a credit worthiness assessment
if no loan commitment has been
granted)

The seller and the buyer sign the first
sales contract

The buyer pays the deposit

The buyer gets access to the property

Conveyance is made with the
assistance of the lender

The buyer finds a property to
purchase

The buyer approaches the lender
oran

intermediary

The buyer instructs a solicitor to do
the legal work

The lender completes the 15t
meetings and the Fact Find

The lender completes the 24
meeting

The lender instructs a solicitor to
ensure a good title

The lender instructs the appraiser
The solicitor and appraiser give
reports

The loan is opened and money sent
via the lender’s solicitor

The solicitor completes the
conveyance

as intermediaries are rare.”® The overall value of the residential loan amounts
outstanding was about 2. 300 billion SEX in 2013.76

Credit agreements as such have been regulated by statute since the begin-
ning of the 1900's, foremost by Lagen (1915:219) om Avbetalningskdp from 1915.
This act is the oldest example of Swedish consumer protection law and aimed
at protecting the buyer if he could not keep up with payments.”” A consum-
er credit act came into force for the first time in 1979: konsumentkreditlagen

75
76
77

SOU 2015:40 (n. 35) 98.
Dir. 2014113, p. 2.
L. Grobgeld & A. Norin, Konsumentritt, 15edn, (Stockholm: Norstedts Juridik AB, 2013) 143

(Grobgeld & Norin).
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(1977:98), amending Lagen om Avbetalningskip and the previous consumer
purchase act from 1973.78 Credit agreements unrelated to the purchase of goods
or services, such as bank loans, were unregulated until 1993 when another con-
sumer credit act came into force, konsumentkreditlagen (1992:830).7° In 2010 it
was replaced by a new consumer credit act, konsumentkreditlagen (2010:1846)
(KkrL).

Being a supervisory authority accountable to the Ministry of Finance,
Finansinspektionen (The Swedish Financial Supervisory Authority) is respon-
sible for supervision, regulation and authorisation on the financial market.80
As part of this the authority shall ensure a high level of consumer protection.8!
Finansinspektionen has the power to take disciplinary action against partici-
pants in the financial market not fulfilling their obligations.?2 Konsumentverket
(The Swedish Consumer Agency) safeguards consumer interests in general.
It has the responsibility to ensure consumer rights, provide information to
consumers on their rights, and to supervise the observance of regulations.83
Konsumentverket supervises the observance of KkrL when it comes to promo-
tions and disclosures and has the power to take disciplinary action.84

811 The Law in Practice85

a) Loan Commitment and Finding a Property

When looking for finance the buyer can approach a credit intermediary,
although this is rare. In most cases the buyer approaches the lender and asks
for a loan commitment, which is an agreement to advance a certain level of

78  Konsumentkdplagen 1973:877; NJA 111977 s 151 Prop. 1976/77:123 Konsumentkreditlag.

79 A, Eriksson & G. Lambertz, Konsumentkrediter: kommentar till 1992 drs konsumentkredit-
lag, (Stockholm:Norstedts Juridik AB, 1993) 14.

80 1§ forordning (2009:93) med instruktion for Finansinspektionen.

Supervision of commercial banks in Sweden reaches back to 1659, when the first
supervisory authority was established. In 1840 the supervision was taken over by the Min-
istry of Finance. After 161 years of supervisory development the Private Insurance Super-
visory Services and the Bank Inspection Board became one single authority with the name
Finansinspektionen, in 1991 (for information on the history of Finansinspektionen: www
fi.se). The authority was established by legislation, lag (1997:936) med anledning av
finansinspektionens inrdttande and its supervisory powers are regulated in chapter 13
LBF. Further provisions on the responsibilities and powers of Finansinspektionen are
regulated in forordning (2009:93) med instruktion for Finansinspektionen.

81 2 § firordning (2009:93) med instruktion for Finansinspektionen.
82 15 Chapter LBF.
83 1§ forordning (2009:607) med instruktion for Konsumentverket.

84  49-53 §§ KkiL.
85 Interviews with Jim Engdahl, Account Manager, Handelsbanken Kumla, April 2015.
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funding. In order to give an offer the lender makes a creditworthiness assess-
ment on the basis of an extract from Upplysningscentralen (the Swedish credit
reference agency, uc) and information from the consumer.86 If there is a loan
commitment, the lender has to approve that the property that is to be pur-
chased offers suitable security and that it has a value that corresponds to the
committed amount. If not, the offer will have to be amended. If the buyer has
not previously been granted a loan commitment, the creditworthiness will be
assessed when the lender is approached.

b) Valuation

In order to assess whether the property offers suitable security, the bank has
to complete a valuation. Usually, the valuation is completed by the account
manager himself or by an internal valuer. The valuer will take several issues
into consideration and use a description of the property, submitted by the es-
tate agent.

c) Access to the Property

As soon as the loan is granted, the parties enter into a binding contract, usually
with the assistance of an estate agent. Since both parties usually need some
time to move out or purchase a new property, a three-month period between
the signing of the contract and the buyer’s access to the property is often
agreed. When the contract is concluded, the buyer pays a deposit to a client
account of the estate agent. The deposit is a part of the purchase price and is
usually not granted as a part of the credit.

As the day agreed for completion of the conveyancing contract arrives, the
parties and the estate agent meet at the bank, in most cases the bank of the
buyer. The buyer and the account manager meet in advance, often the same
day, to discuss the type of mortgage that is suitable as regards the repayment.
The buyer signs the terms of payment that have been agreed on and the debt
instrument.

86  The uc extract contains information on: Civil registration number, current address and
past addresses, total income of the last three years (including what taxes have been paid),
all existing credits and how they have changed in the last 12 months (as a result of amor-
tisation), the lender with whom the consumer holds his current credit, whether there are
any red flags (for example that the consumer has failed to pay fees when they are due),
properties that the consumer owns and if he owns part of it or 100 percent, the value of
the properties owned by the consumer, the type and size of the property, whether the
consumer is married or not, the number of demands for extract that have been made in
the last 12 months, and by what lender (so called ‘footprints’).
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The estate agent has made all the relevant enquires as regards the title,
e.g. that the seller is the actual owner with the legal rights to sell the property.
At the bank, the estate agent assists the parties in signing the second contract
(required by Swedish land law). In the meantime, the account manager trans-
fers the purchase price. The estate agent provides the account manager with
instructions on how and where to transfer the money. When the meeting is
finished, the buyer gets immediate access. The account manager submits the
relevant documents to complete the conveyance.

8.1.2 The Pre-Existing Legal Framework

The main sources of law are the two acts KkrL and lagen (2004:297) om bank
och finansieringsrirelse (LBF). The KkrL, which came into force in 2011, was
a result of an EU directive. KkrL is a private and market law act regulating
consumer protection in relation to a creditor with requirements on informa-
tion, creditworthiness assessment, interest, fees etc. Terms and conditions of
a credit agreement that are a disadvantage to the consumer in comparison to
KkrL are not enforceable, according to the 5 §.

LBF is a banking and finance law act regulating requirements on the lender
such as its license to act on the credit market, its supervision by Finansins-
pektionen and its obligation to carry out creditworthiness assessments. Ad-
ditionally, marknadsforingslagen (2008:486) (MFL) is applicable to a broad
scope of commercial promotions, including financial promotions accord-
ing to the 2 §. Complementary guidelines are issued by Finansinspektionen
and Konsumentverket.8” The guidelines are regulations that clarify how KkrL
and MFL should be interpreted.

Table 3 shows an overview of the provisions in KkrL and MFL that falls
within the scope of this analysis.

8.1.2.1 Scope

KkrL applies to any credit agreement granted, offered or advertised to a con-
sumer by a firm, either lender or intermediary. Further, it applies whenever
a firm mediates credit according to 1 §. The act has a broad scope and aims
to cover most situations when it comes to consumer lending. Certain exemp-
tions apply to different types of credit.8® MFL applies whenever any kind of
firm promotes or requests any products. MFL aims to ensure commercial and

87  Dir. 201413

88  The Legislative Bill states that the scope of the act is to be interpreted widely and aims
to cover most credit agreements, prop. 2009/10:242 Ny konsumentkreditlag, p. 8s. (prop.
2009/10:242). 4 § of the act contains instructions on what paragraphs apply to different
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TABLE 3

Paragraph  Content Presented under

KKRL
6§ Good lending practices 8.1.2.3 Advice and information
8.1.2.5 Responsible lending

78 Financial Promotions 8.1.2.2 Communication

8§ Pre-application disclosure 8.1.2.4 Disclosure

11§ Application of MFL in case of 8.1.2.2 Communication
non-compliance

17§ Interest rate and fees 8.1.2.6 Repayment

18§ Interest rate and fees 8.1.2.6 Repayment

19§ Interest rate and fees 8.1.2.4 Disclosure

32§ Early repayment 8.1.2.6 Repayment

36§ Early repayment 8.1.2.6 Repayment

48§ Rules regarding credit intermediaries  8.1.2.2 Communication

MFL

1§ Scope and application of MFL 8.1.2.1 Scope

2§ Scope and application of MFL 8.1.2.1 Scope

5§ Good marketing practices 8.1.2.2 Communication

10§ Prohibition on misleading marketing  8.1.2.2 Communication

consumer interests and prevent unfair promotions, 1-2 §§ MFL. The generic
scope implies that financial promotions are covered by the overall rules of MFL
as well as the complementary promotion rule in 7 § KkrL.8% LBF has a generic
scope and applies to banks and financial businesses.®

Finansinspektionen’s general guidelines regarding consumer credit (FFFs
2014:11) apply to undertakings under the supervision of Finansinspektionen
that issue loans to consumers. The guidelines contain regulations on the
granting of loans, housing loans and early repayment of housing loans with

types of credit. Certain paragraphs do not apply to credit secured by mortgage: 16 §
Payment plan, 21-25 § Right to withdrawal, 37 § Termination of certain credit agreements.
89  Grobgeld & Norin (n. 77) 145.
90  Definition in 1:3 LBF, a bank is a firm that provides payment and deposit services. Defini-
tion in1:4 LBF: a financial business is a firm that aims to provide financial services such as
credit.
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fixed interest rates.?! To a great extent it clarifies the concept of good lending
practices, which is an important part of consumer protection in lending. The
guidelines regarding limitation on credit secured by a mortgage (FFFs 2010:2)
apply to banks and credit institutions.®> Marketing and information prior to
entering into a credit agreement are not regulated by Finansinspektionen but
by Konsumentverket and fall within the scope of Konsumentverket's general
guidelines regarding consumer credit.9

8.1.2.2 Communication

According to the concept of good lending practices, financial promotions
should always be proportionate.®* This includes that the promotion may not
mislead the consumer regarding the economic consequences of the loan or
impose that the credit is going to be a limited burden on the private means of
the consumer. The fact that a loan can be granted quickly may not be given a
prominent position in the promotion or be presented on its own as a crucial
argument.?s

Marknadsdomstolen (The Swedish Market Court, MD) determined in MD
2010:30 that a way of marketing small amounts of credit, quick, easy and tar-
geting a vulnerable group of consumers was a breach of the requirements
under MFL. The advertisements, which were made online, contained several
expressions indicating an exceptionally fast credit granting process.

As soon as the promotion is other than abstract and generic, any informa-
tion should be clear, correct, neutral, objective and easily accessible for the
consumer.? When a credit application form is attached to marketing materials
such information requirements are of even more crucial importance.%?

5 § MFL is a general clause stating that all promotions shall be made in
accordance with good marketing practices, which means that they should be

91 S1,Finansinspektionens allminna rdd om krediter i konsumentforhéllanden, FFFs 201411
[Cit. FFFS 2014:11].

92  S14, Finansinspektionens allminna rdd om begriinsning av krediter mot sikerhet i form av
pant i bostad, FFFs 2010:2. [Cit. FFFS 2010:2].

93 S 11, Konsumentverkets allmdnna rdd om konsumentkrediter, KOVFS 2011, [Cit. KOVFS
2011:1). '

94  Grobgeld & Norin (n. 77) 147. The concept of good lending practices is regulated by law
in 6 § KkrL and its content is further determined by the general guidelines issued by
Finansinspektionen.

95  S2.2.2, KOVFS 2011 (n. 93).

96  S2.2, KOVFS 2011 (n. 93).

97  S2.2.2, KOVFS 20111 (n. 93).
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reliable.%8 10 § MFL states that no marketing may contain incorrect or mislead-
ing representations or exclude vital information in a misleading way. If the
information is not given correctly either in marketing or required disclosures,
MFL is applicable regarding the sanctions, according to 11 § KkrL.

When promoting credit agreements a firm shall inform the consumer on
the Annual Percentage Rate of Charge (APRC?°) by providing a representative
example, according to 7 § KkrL.1°0 The example shall mirror the most common
lending situation, be expressed by percentage and specify the date of calcula-
tion.!191 If the promotion contains information on interest rate other than AprC
the firm is also obliged to provide a representative example on interest rate,
fees, amount of credit, term, amount payable by the consumer, size of instal-
ments and cash contribution. Information should appear directly in the text,
not in a diminished font and according to 7 § KkrL it must be given in a clear,
concise and prominent way.102

When marketing, a credit intermediary is obliged to inform the consumer
whether he is independent or collaborates with a lender and to inform the
consumer of any fees payable, according to 48 § KkrL.

81.2.3  Advice and Information
Good lending practices, regulated by 6 § KkrL, demand to a large extent that the
lender takes the consumer’s best interests into consideration, but only by way
of exception follows an obligation to give advice.'°® The obligation to explain
is not in itself equal to an obligation to give advice.!®* On some occasions good
lending practices demand that the lender advises the consumer against en-
tering into an agreement. That could be the case if the credit agreement is a
disadvantage to the consumer in comparison to other available credit options
or if there is a risk of excessive indebtedness.105

Hdégsta Domstolen (The Swedish Supreme Court, HD) stated in NJA 1996
s. 3 that there is no obligation for the lender to investigate the purpose of the

98  Prop. 2007/08:115 Ny marknadsfiringslag, p. 144.

99  Previously the abbreviation APR’ (Annual Percentage Rate) has been used in the Uk. In
the future ‘APR’ is going to be replaced by APRC’ (Annual Percentage Rate of Charge). Since
the terms mirror the same concept and since APRC’ is the EU definition, “APRC” has been
used throughout this paper for the sake of preciseness and to prevent misunderstanding.

100 APRC is defined in 2 §. The mathematical formula is stated in Férordning (2010:1855) om
Berikning av Effektiv Rinta vid Konsumentkrediter, and was introduced by the ccp.

101 S 2.2.3, KOVFS 20111

102 Ibid.

103 SO0U 2015:40 (n. 35) 184.

104 G. Lennander, Kredit och sdkerhet, 10edn, (Uppsala: lustus forlag AB, 2011) 24-25.

105 S 2.11, KOVFS 2o (n. 93).
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loan and that good lending practices do not stretch further than consider-
ing repayment ability. Only on exceptional occasions could a failure of the
creditworthiness assessment result in the invalidity of the agreement under
36 § Avtalslagen.1%6 36 § Avtalslagen (The Terms of Contract between Trades-
men Act) is a general clause under which unfair terms and conditions of an
agreement may be invalidated.

The lender is, according to 6 § KkrL, obliged to provide the consumer with
the explanations needed to make a decision as to whether the agreement
meets his needs or not. The explanations should be adjusted to the individual
and enable a choice between different options and an estimation of all costs.107
If the agreement is complex, hard to understand or constitutes a high risk to
the consumer, the lender should assume that the consumer needs detailed
explanations. The lender should always make sure that the consumer under-
stands the important parts of the explanation and disclosures.!%8

8.1.2.4 Disclosure

8 § KkrL states that when the loan is secured by mortgage the marketing rules
in 7 § 1 s and 2 s 1~4 apply for pre-application disclosure. Thus, when enter-
ing into a mortgage agreement the pre-application disclosure must contain a
representative example explaining the APRC, whether the interest rate is fixed
or variable, fees, amount of credit and term to maturity.

The information should allow the consumer to understand the meaning
of the agreement, evaluate the benefits, compare different alternatives and
understand the economic consequences.!%9 It should be given in a document
or other durable medium and in such a way that the consumer is allowed a
reasonable time of reflection before the agreement is concluded.’® When
determining a reasonable time, the knowledge of the individual and the com-
plexity of the agreement should be considered.! There is no requirement
that the consumer must leave the office or that the communication must be
interrupted.!2

The agreement should be made available in a document or other dura-
ble medium, e.g. electronically3 A loan commitment should be in writing

106  Lag (1915:218) om avtal och andra rittshandlingar pa formogenhetsrattens omrade.
107 Prop 2009/10:242, p. 91.

108 S 2.1, KOVFS 20111 (n. 93); Prop. 2009/10:242 (n. 88) 95.

109 S 2.2.4, KOVFS 20111 (1. 93).

110 Prop. 2009/10:242 (n. 88) 97.

111 S2.2.4, KOVFS 20111 (0. 93).

112 Prop. 2009/10:242 (n. 88) 94.

113 Prop. 2009/10:242 (n. 88)103.
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and contain terms and conditions.** Rights and obligations must be speci-
fied and vital information should be easily accessible from the document.!15
A copy must be given free of charge. Apart from the terms and conditions the
agreement should clearly and concisely state certain information listed in
8 § KkrL.116

19 § KkrL regulates disclosure post sale stating that the lender should always
inform the consumer in a document or other readable durable medium before
a change of interest rate comes into effect. The information may be given
through advertisement in a national newspaper, but the consumer must also
be informed individually.

8.1.2.5 Responsible Lending

6:4 LBF requires that firms acting on the financial market be run in a healthy
way. The aim of this provision is to ensure strong trust in the financial market
and prevent improper selling.!'? Finansinspektionen has issued guidelines to
clarify the interpretation stating that the loan to value ratio should not exceed
85 percent at the time the loan is granted.!'8

The consumer’s best interests should always be taken into consideration
according to 6 § KkrL. The aim is to emphasise the lender’s obligations and
responsibilities when granting credit. It forms a basic element in the consumer
credit regulations and has a supplementary function to situations that the act
does not explicitly cover.!?

Before entering into the agreement, as well as during the contractual period,
the lender should act judiciously and responsibly towards the consumer. 1t
should always be kept in mind that a credit agreement will in many cases have
a great impact on the consumer’s economic situation. The responsibility to

114 S 2, FFFS 201411 (n. q1).

115 S 2.4, KOVFS 20111 (n. 93).

116  The required information is: the kind of credit agreement that is provided and what secu-
rity is being used, name, address and registration number of the lender and the consumer,
amount of credit and terms and conditions, term to maturity, information on applicable
interest rate including APRC and total amount payable by the consumer, information on
instalment payments, applicable fees, consequences of arrears, the consumer’s right to
early repayment and applicable fees, the consumer’s right to a plan for payment, insur-
ance required by the lender, the lack of right to withdraw, how to terminate the agreement,
name and address of supervisory authority.

117  Prop. 2002/03:139 Reformerade regler fir bank- och finansieringsrorelse, p. 283.

118 FFFS 2010:2 (n. 92). Loan to value ratio is a percentage of the purchase price to be financed
with a mortgage loan (Black (n. 1), loan to value ratio’). Example: If the purchase price is
100, 85 may be financed with a mortgage loan.

119 Prop.1991/92:83 om ny konsumentkreditlag, 33 [prop. 1991/92:83].
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carry out a creditworthiness assessment before entering into an agreement
and to discourage excessive indebtedness is fundamental to the concept of
good lending practices. Further, it follows from 8:1 LBF that a credit institution
must only lend money if the borrower can be expected to be able to fulfil the
obligations. The grounds on which a decision is made should be notified clear-
ly and further information may be requested by the consumer.}2¢

Regardless of the amount of credit or term to maturity the lender is obliged,
under 6 § KkrL, to examine the consumer’s repayment ability and to establish
sufficient information on the consumer's economic situation.!! The lender
should ensure that staff making credit decisions have enough information to
carry out the assessment, according to 8:2 LBF. The assessment includes hav-
ing to gather information, to calculate the solvency and to determine whether
the credit should be granted or denied.!?? The assessment should be based on
written material such as a credit report and take into consideration income,
assets, expenditure, debts and guarantee undertakings. A loan may be granted
only if the assessment shows that the consumer can afford it.

The information that is collected to carry out the creditworthiness assess-
ment should be gathered from different sources and give an up-to-date pic-
ture of the consumer’s situation. Appropriate living expenses should be taken
into consideration.!?3 As a part of this, a lender should perform a housing cost
calculation.!>*

8.1.2.6 Repayment
An adjustment of interest rate during the contractual period may, according to
17 § KkrL, be carried out only if the loan is a variable-rate loan. Further, 17 § KkrL
specifies special circumstances when the interest rate may be changed in a dis-
advantageous way for the consumer. Clauses enabling changes of interest rate
must be applied equally to increase and reduction and the lender must act just
as quickly in both cases.!?> On request of the consumer, the lender should state
the reason for adjustment.!?6

The lender may, apart from the interest rate, charge the consumer for costs
caused directly as a consequence of the credit granting. The charges are re-
stricted by 18 § KkrL stating that the consumer may be charged only as a part of

120 S2, FFFS 2014:11 (0. 91).

121 §2.3, KOVFS 2011 (1. 93).
122 Grobgeld & Norin (n. 77) 148.
123 S2.3.2, KOFVS 20111

124 S 3, FFFS 2014 (1. 91).

125 Prop.1991/92:83 (n. 119) 7.
126 S 2, FFFS 201411 (n. 01).
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the agreement. A change of charge may only be carried out as a consequence
of increased costs related to the credit.}?”

The consumer has an unconditional right to repay the loan early, complete-
ly orin part, under 32 § KkrL.128 If the interest rate is fixed the lender is entitled
to an interest rate differential charge, a fee to cover the extra costs or losses that
arises as a result of the early repayment. The interest rate differential charge
may not exceed what is reasonable under good lending practices, according to
36 § KkrL.129

8.2 The United Kingdom

Prior to the financial crisis, the Uk had the highest number of housing transac-
tions in the EU, with twice as many transactions as Spain, France and Italy.130
In 2010, the UK mortgage market was one of the largest in Europe.!3!

Mortgage lending comprises roughly 88 percent!32 of the total lending
to individuals, divided between 7.5 million households.’33 8o percent of the
houses are purchased with a mortgage loan.!3* There are about 300 mortgage
lenders, granting loans to individuals secured by a first charge mortgage.135 Six
banks grants 75 percent of the mortgage loans.!36 In Q4 2014, the overall value
of the residential loan amounts outstanding was £ 1, 259.6 billion.13”

Consumer credit has been regulated by statute since the first Bills of Sale
Act was passed in 1854. The act stated the requirement to register written bills
of sale and was followed by amendments and supplements during the 1800’.

127 Prop.1991/92:83 (n. ng) n8-12o.

128 Ibid, p. 129.

129 Ibid, pp.136-139.

130 SEC (zou){n.7)24.

131 Dam (n. 22) 587.

132 Based on Bankstats Monetary & Financial Statistics, April 2015, Bank of England, table
As.2. Total amount outstanding: £1, 434, 38t million, of which secured on dwellings:
£1, 263, 485 million, of which consumer credit: £ 170 896 million.

133 The population in the UK is roughly 64 million, according to the Office for National Statis-
tics, May 2015.

134 R.J. Smith, Introduction to Land Law, 3edn (Edinburgh Gate: Pearson Education Limited,
2013) 294. :

135 Bank of England, Prudential Regulation Authority, Statistical Release: Mortgage Lender
and Administrators. Statistics for Q4 201, p 8 (Bank of England, statistical release).

136  Statistics from Bank of England: Trends in Lending, April 2015, p. 1. The six banks are
Banco Santander, Barclays, HsBC, Lloyds Banking Group, Nationwide and Royal Bank of
Scotland.

137 Bank of England, statistical release (n. 135) 1.
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Following abuse of the market, the first Moneylenders Act was passed in 1900.
It required registration of moneylenders whilst also empowering the courts to
re-open harsh and unconscionable money lending transactions. The act, even
if its success was questionable, was designed as a source of consumer protec-
tion, but applied equally to commercial loans.

In 1927, the money lending legislation was strengthened by a new act which
required annual licensing for registration. The new act imposed severe restric-
tions on business methods used by moneylenders. Rules regulating the right
to advertise in newspapers or contracts required to be evidenced by a note
of memorandum in writing and a copy supplied to the borrower are some
examples. This created new and wider protection for consumers.

Following another era of abuse, inappropriate selling and methods of cir-
cumnavigating legislation, the Consumer Credit Act 1974 (CCA) was written
into law and remains in force today, although it has been subject to a number
of amendments over the years.!38

The Financial Conduct Authority (FCA) was created in 1997 (at that time
named The Financial Services Authority, FSA). The Fca has independent regu-
latory power, including the responsibility for mortgage business regulation,
with one of its aims being to regulate financial services and thereby secure an
appropriate level of consumer protection.!3® The power and aim of the Fca
were amended in the Financial Services Act (2012),'0 and as a regulatory body,
it is accountable directly to the Treasury and Parliament."*! The powers of the
FcaA include the authority to put in place, supervise and enforce rules related
to mortgage activities.!42

8.2.1 The Law in Practice!#?

a) The Buyer Approaches a Lender or Intermediary

In some cases the buyer approaches the lender and asks for a loan commit-
ment. However, this example takes its starting point from when the buyer
finds a property, as this appears to be the most common way. To finance the

138 About the history of consumer credit agreements in English law: R. M. Goode, Consumer
Credit Law (London: Butterworths Law, 1989) 1~4.

139 Read more about Fca at www.fca.org.uk.

140 Amending FSMA 2000, which also regulates the power of the Prudential Regulation
Authority.

141 FSMA 2012, 5 1{1A-T). Read more about the objectives of FCA in the article: Journey to the
FCA, published 31/10/2012 at www.fca.org.uk (last modified 12/09/2014).

142 Consultation outcome, s 1(4).

143 Interviews with Nick Felvus, Legal Adviser, Handelsbanken United Kingdom, April 2015.
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purchase, the buyer may approach a lender or a mortgage intermediary, which
is common. Mortgage intermediaries and lenders perform the same function
in relation to advice and recommendation. The procedure looks as follows
(for simplification purposes, the process is described without involving an
intermediary).

When approached with a request, the account manager introduces the
mortgage lending process and gives the consumer a Terms of Business Letter,
which explains what mortgages are sold by the lender and also what the remu-
neration charging process is. As this first meeting is a fact-finding session, the
account manager records a lot of data. This part of the process is evidenced
by the buyer signing a declaration within the Fact Find. The Fact Find is the
document used by the lender to gather all the required information for the
mortgage. The account manager does not suggest a solution but summarises
the information gathered and books a second meeting that is used to present
arecommendation.

Between the first and the second meeting, the account manager completes
the Fact Find (which includes a recommendation), a Key Facts Illustration
(k¥1), and a Mortgage Application Form. In the second meeting, if the con-
sumer accepts the recommendation, he is asked to complete the Mortgage
Application Form that has been prepared. The Fact Find or Application Form
contains the required authorities to allow the lender to complete a Credit
Reference Agency (CRA) search and to instruct a valuer and solicitors.

After the second meeting a formal Mortgage Offer Letter is completed and
forwarded to the consumer. The account manager completes a CRA search,
which provides relevant information for the creditworthiness assessment.144

b) The Buyer Instructs a Solicitor to Ensure Good Title

In order to ensure good title to the property the buyer employs a solicitor to
complete the legal work. As the lender is also going to employ a solicitor, it is
normal practice that both parties use the same solicitor.

c) A Valuer and Solicitor are Appointed by the Lender
The lender instructs a valuer to ensure that the property provides adequate
security. It also instructs a solicitor to complete the legal formalities on its

144 Where the consumer lives, county court judgments made against the consumer, insol-
vencies, past and current credit agreements, including debt and repayment history. See:
www.callcredit.co.uk.
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behalf. Once all of the security formalities have been completed, the loan is
opened and the funds sent to their solicitor. The lender’s solicitor forwards the
funds to the solicitor of the seller, which will complete the conveyance of the
ownership of the property. The Buyer attends a meeting at a solicitor of their
choice with the purpose to complete the lender’s security documents.

The solicitor employed by the lender ensures that the seller has good title to
the property and also that the property does not have any features that would
risk the lender's security. The lender forwards the valuer’s report to the solicitor
to ensure that the correct property has been investigated. Once the transaction
is completed the solicitor registers the lender’s security at the land registry.

8.2.2 The Pre-Existing Legal Framework
Since the adoption of the ccp, two regimes are applicable to consumer
credit agreements: one within the scope of the directive that applies up to a
prescribed limit, and one within the English consumer credit law that applies
irrespective of any limit. The principle regulation in the cca of 1974 continues
to apply to credit agreements outside the scope of the directive.1#5

Consumer credit agreements are regulated under the cca and the Consum-
er Credit Regulations (2011).14¢ Neither of them covers credit secured by a first
charge mortgage. All consumer credit agreements, including further advances
that are secured by a first legal mortgage on residential property are exempt
from the ccA.17 Consumer credit agreements of this kind, RMc, are regulated
by a separate regime within the scope of the Financial Services and Markets
Act (2012) (FSMA) (see further under ‘scope’). Agreements regulated by FsMA
are under ultimate authority of the Treasury and fall under the jurisdiction of
the Fca 148

The FsA adopted the first rules regulating consumer credit relating to
residential property, on 31 October 2004, under the terms of FSMA 2000.14?
Residential property loans are nowadays regulated by the Mortgages and Home
Finance: Conduct of Business Sourcebook (MCOB). MCOB regulates activities
that come within the scope of FsMA. MCOB, applicable to any firm offering

145 Rosenthal (n. 30) 1-2.

146  D.Bryan, A straightforward guide to The Rights of The Consumer (Brighton: Straightforward
publishing, 2015) 59.

147 CCA 1974, $16(2)(b) and The Consumer Credit (Amendment) Regulations 201, S1 2011/11,
s11(5).

148 Rosenthal (n. 30) 59.

149 FSMA 2000, s 2(2)(c) and s 138.
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TABLE 4

Chapter  Content Presented under
Application and purpose 8.2.2.1 Scope

2. Conducts of business standards 8.2.2.5 Responsible

lending

3. Financial promotion of qualifying credit, 8.2.2.2 Communication
home reversion plans and regulated sale and
rent back agreements

4. Advising and selling standards 8.2.2.3 Advice and

information

5. Pre-application disclosure [disclosure] 8.2.2.4 Disclosure

6 Disclosure at the offer stage [disclosure] 8.2.2.4 Disclosure
Disclosure at start of contract and after sale 8.2.2.4 Disclosure
[disclosure]

8. (Equity release / lifetime mortgage, excluded) -
(Equity release / lifetime mortgage, excluded) -

10. Annual Percentage Rate 8.2.2.2 Communication

11. Responsible lending, and responsible 8.2.2.5 Responsible
financing of home purchase plans lending

12. Charges 8.2.2.6 Repayment

13. Arrears, payment shortfalls and repossessions: 8.2.2.6 Repayment

regulated mortgage contracts and home
purchase plans

home finance activities,'>* contains e.g. rules on communications, advising
and selling standards, disclosure, APRC, responsible lending and repayment.!5!
Failure to comply with the rules does not invalidate the mortgage itself, but
may lead to disciplinary action from the Fca.152

Table 4 shows an overview of the McoB rules and under what section of the
article the McoB chapters are presented.

150 MCOB1(n. 36), s1(2)(1) and 1(2)(2). The term ‘home finance activities’ includes activities

carried out in respect of regulated mortgage contracts. Four types of firms are men-

tioned: lenders, administrators, arrangers and advisers. The latter two are referred to as

intermediaries.

151 Fcas Reader’s Guide: an introduction to the Handbook, version 3.0 (December 2013) p. 11.
152 Thompson (n. 62) 478.
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8.2.2.1 Scope

MCOB applies only to regulated mortgage contracts (RMc).153 RMcC is defined
in FsMA (Regulated Activities) Section 61,5 as a contract under which the
lender provides credit to an individual and the obligation to repay is secured by
a first legal mortgage on land.!55 A first legal mortgage is a legal mortgage rank-
ing in priority ahead of all other mortgages.!>6 Second charge mortgages take
secondary priority behind the first charge and are not covered by mcos.’?
Before entering into an agreement, the lender must take all reasonable steps
to establish whether or not the contract is an RMC in order to assure that the
right rules are applied.!5®

8.2.2.2 Communication

When communicating any financial promotion the lender must adhere to
MC0B3.15% To communicate financial promotions in the course of business a
person must be authorised.'6 Alternatively, the content of the promotion has

153 AnRMC is a contract under which a person provides credit to an individual or to trustees
and the obligation to repay is secured by a first legal mortgage on land in the UK. At least
40 percent of the land has to be, or be intended to be used as or in connection with a
dwelling by the borrower, or (if trustee) by an individual who is a beneficiary of the trust
or by a related person. The definition of RMc is enacted in The Financial Services and
Markets Act 2000 (Regulated Activities) Order 2001, S1 2001/544 (FSMA (Regulated Activi-
ties)) Section 61(3). MCOB applies to RMCs entered into after 31 October 2004 (MCOB1,
Section 1(6)) (n. 36).

154 The Financial Services and Markets Act 2000 {Regulated Activities) Order 2001, SI
2001/544.

155 McCoB applies to credit provided to an individual, a term which in Fca, the Consumer
Credit (Designation) Instrument 2013 (FCA 2013/60), is defined as: (a) a natural person; or
(b) a partnership consisting of two or three persons not all of whom are bodies corporate;
or (c) an unincorporated body of persons which does not consist entirely of bodies cor-
porate and is not a partnership. Thus, the scope of the term ‘individual’ is broader than
the McD definition of ‘consumer’ which only includes natural persons. The consequence
is a broader scope of MCOB than the MCD. However, ‘consumer’ (as defined in the McD)
falls within the scope of McoB. Since this study revolves around consumers as they are
defined in the McD, only the term ‘consumer’ is going to be used here for the sake of
preciseness.

156 FsMA (Regulated Activities) (n. 153) Section 61(4).

157 Implementation of the Mortgage Credit Directive and the new regime for second charge
mortgages, feedback to Cpi4/20 and final rules. March 2015. Ps15/g, p. 6 (Ps15/9).

158 McoB1(n. 36), Section 1(6)(2G)-Section 1(6)(3R).

159 Communication in this sense is printed advertising, radio, television broadcasts, personal
visit, telephone call, e-mail or internet, MCOB3 (n. 36), s 3(2)(2G).

160 FSMA 2000, § 3t
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to be approved by an authorised person.!6! McOB3 contains rules on form and
content of financial promotions and the use of internet and other electronic
media. Under certain circumstances, the lender is required to calculate an
APRC, to enable a comparison between mortgage offers. Financial promotions
have to contain price information and the pre-application disclosure must
contain the fees that are included in the APRC.162

8.2.2.3  Advice and Information

Mortgage advice may be given by a lender or intermediary. Authorisation is
needed for any person selling or giving advice on RMCs.163 In this regard, the
Fca Training and Competence Sourcebook (TC) applies. TC regulates compe-
tence requirements in relation to RMc sales and applies whenever the lender
gives advice or arranges an execution-only sale in an RMC in relation to a
consumer.

The lender must observe the rules in TC and make sure that employees
are competent enough to carry on activities that come within the scope of
TC, such as RMCs.164 The Tc lists rules on training, qualification and main-
tenance of competence. 165 Competence is defined as skills, knowledge and
expertise needed for the employee’s role, including obtaining an appropriate
qualification.'66 The competence has to be assessed on a regular basis and ap-
propriate training must be ensured.'%? The lender must ensure technical knowl-
edge, application, skills and expertise. Further, it must ensure competence on
changes as regards products, legislation and regulation.68

The purpose of MCOB4 is to ensure that consumers are adequately informed
and that any advice provided to a consumer is suitable.!6® Consumers should,
as a main rule, always be given advice before an agreement is concluded.'”°

161 McOB3 (1. 36),s3(4).

162 MCOB3, s 3(6)(17R), and MCOB5 s 5(6)(66R). The calculation of the APRC is established in
MCOBI0, (n. 36).

163 FsMA (Regulated Activities) (n. 153), s 61-63.

164 TC2,s2(1)(1R).

165 TC AppriandTcCysi(i).

166 TCy, Section 1(1)(4G).

167 TCz2, Section 2(1)(11G)-Section 2(1)(13G).

168 TC2, Section 2(1)(13G).

169 MCOBy4, Section 4(2), (n. 36).

170 MCOB4, Section 4(7A)(1G). Consumers that might decline advice are high net worth
mortgage customers, professional customers and loans solely for a business purpose.
Vulnerable customers should be given advice in every case.
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There is no general duty to give advice in all cases, but when provided the ad-
vice must always comply with certain regulatory standards.'”*

In the initial meeting the adviser must inform on possible limitations, i.e.
whether mortgages from the whole or a limited market can be offered. He may
not call himself ‘independent mortgage adviser’ unless the product range is
unlimited.!”? Further, the consumer must be informed on what products will
be offered, the basis on which the lender will be remunerated and applicable
fees expressed as a cash sum.!”3

Generic discussions on the features of mortgages and the mortgage lend-
ing process do not fall within the definition of an advised sale.l”# Neither
does the term ‘initial contact’ necessarily refer to when a consumer contacts
the lender to arrange a meeting. The rules apply when the contact is made with
an attempt to carry out the services.'”> The lender is obliged to make sure that
the discussions cannot proceed if the requirements are not fulfilled.!”¢ Only
under certain conditions may the consumer decline advice. If the consumer
explicitly wants an execution-only sale a certain procedure of documentation
must be followed.!”” The consumer must not be encouraged to opt out of
receiving advice and in every case the consumer’s best interests must be kept
in mind.178

8.2.2.4  Disclosure

If a lender provides information, the means to make an application or advis-
es a consumer to enter into a mortgage agreement, it needs to consider the
pre-application disclosure rules.'” The initial contact must follow a certain
procedure as long as it does not merely deal with generic information. The
rules aim to enable a comparison between lenders and products by ensuring
that, before an application is made, clear information is provided on the fea-
tures of the deal, linked deposits, linked borrowing, tied products and price.!80

171 SEC (20m1) (n. 7)164.

172 MCOBg4, Section 4(4A)(7G), (n. 36).

173 MCOBY, section 4{4A)(1R-8R), (n. 36).

174 Defined in FsMa 2000 (Regulated Activities) order 2001 (51 2001/544) Section 53.

175 MCOBg4, Section 4(4A)(13G), (n. 36).

176 MCOB4, Section 4(4A)(9R), (n. 36).

177 MCOB4, Section 4(2)(1G), (n. 36) . Execution-only sales is a sale where the customer wants
to proceed without advice.

178 MCOB4, Section 4(8A)(4G)-Section 4(8A)(6G), (n. 36).

179 MCOBS, Section 5(1), (n. 36).

180 MCOBS5, Section 5(2), (n. 36).
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The kF1 provided for comparison purposes should be completed without
unnecessary delay. It has to be submitted for every mortgage and follow the
McOB template.8! MCOB contains provisions on what headings and risk warn-
ings have to be included and how they are worded. The KF1 must also contain
information on the price or value of the property. 182

MCOB6 aims to ensure that the consumer receives a clear offer document
and applies whenever the lender offers a consumer a mortgage agreement.
It is also applicable when there is a request to vary the terms of an existing
agreement by adding or removing a party or changing the interest rate.!83 The
information provided is required to be in durable medium and to be clear,
fair and not misleading.’8* The offer document must be based on the kF1, be
accurate and contain an illustration of the costs and features of the agree-
ment.!85 Apart from the requirements of the k¥1, the offer document must
contain several explanations.186

MCOB7 aims to enable the consumer to check that the contract has been
set up in accordance with existing rules. The information must be provided

181 MCOBs, Section 5(3), Section 5(5)(14G) and Section 5(6)(2R), (n. 36).

182 MCOBs, Section 5(6). Example of headings: About this illustration, Which service are
we providing you with, What you have told us, Description of this mortgage, Over-
all cost of this mortgage, Are you comfortable with the risk, What fees must you pay,
What happens if you do not want this mortgage anymore, What happens if you want
to make overpayments, Additional features, Where can you get more information about
mortgages. Example of risk warnings: Your home may be repossessed if you do not keep
up repayments on your mortgage, You will need to pay this share in the value of your
property either as a lump sum or through extra loan payments: Think carefully about
whether you can afford this, What if interest rates go up?: Rates may increase by much
more than this, so make sure you can afford this loan.

183 MCOB6, Section 6(1-2), (n. 36).

184 MCOB6, Section 6(3), (n. 36).

185 McCOB6, Section 6(4)(1R) ~ Section 6(4)(2G), (n. 36).

186 MCOBS, Section 6{4)(uR). The offer document must contain information regarding: The
period for which it is valid, an explanation of whether the agreement contains addition-
al unsecured borrowing facilities which could result in the consumer borrowing more
money, an explanation of when any interest rate change on the mortgage takes effect, an
explanation that there will not be any right of withdrawal as soon as the agreement has
been concluded, an explanation of the consequences that might arise if the consumer
chooses not to enter into the agreement (including possible fees that won't be repaid), an
explanation that the consumer has a right to repay the mortgage in accordance with the
terms in the contract.
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before the first payment.!8” During the lending period annual statements must
be provided.!®8

8.2.2.5  Responsible Lending

The Financial Policy Committee (FPC)'8® has issued a recommendation on
loan to income ratios'?° in order to counteract excessive household indebted-
ness. According to the recommendation, 15 percent of the mortgages granted
by lenders that annually grant loans in excess of £100 million should not exceed
an income ratio of 4.5.19!

The lender must always act honestly, fair, professionally, in accordance with
the consumer’s best interests and never exclude the duties or liabilities it has
towards the consumer.12 When communicating with a consumer, either orally
or in written form, the lender must take reasonable steps to communicate in a
way that is clear, fair and not misleading.!® When doing this, the lender must
consider the knowledge of the consumer.!94

187 The information must include: The amount of the first payment, the amount of subse-
quent payments if different from the first payment, the method by which the payments
will be collected, information on whether insurance or investments have been purchased
through the firm, the first premium of such insurance, confirmation of whether the
premium is going to be collected together with the mortgage payment or separately,
confirmation of the repayment type of the mortgage, if it is an interest-only mortgage
(a mortgage where the customer will only pay the interest, but the principal remains),
then a reminder to check that a repayment strategy is in place if not provided by the
lender, what to do if the consumer incurs a payment shortfall, confirmation on linked
borrowing and deposits and whether the contract permits the consumer to make over or
underpayments.

188 McoBy, Section 7(5), (n. 36).

189 The FPc is an independent committee within the Bank of England. The committee’s
objective is to identify, monitor and take action against risks to protect the resilience of
the UK financial system, www.bankofengland.co.uk.

190 A loan to income ratio is a multiple of an individual’s annual income at the time it is
assessed for the purpose of entering into an RMC. See: Guidance on FPCs recommendation
on loan to income ratios, p. 9. Example: If the annual income is 100, a loan to income ratio
of 4.5 allows a lending of 450.

191 The recommendation is addressed to the Fca and the PRa that have issued detailed
guidelines on how to follow the recommendation. Financial Conduct Authority, Finalised
guidance, Guidance on the Financial Policy Committee’s recommendation on loan to income
ratios in mortgage lending, October 2014, p. 2.

192 MCOB2, Section 2(5A-6), (n. 36).

193 MCOBz, Section 2(2)(6R)-Section 2(2)(8G), (n. 36).

194 MCOB2, Section 2(2)(7G), (n. 36).
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The lender is obliged to adopt a written policy setting out the factors that
it will take into consideration when assessing creditworthiness.!®3 McoBn
states what the policy must contain, including how income and expenditure
is to be assessed by the firm, how future interest rates are taken into account
and the calculations used to determine the affordability of the loan. Before
concluding the agreement, the lender must assess whether the consumer can
afford the sums'®¢ due and also be able to demonstrate affordability and com-
pleted creditworthiness assessment.!®? The assessment is based on income,
assets, expenditure and debts. It should also consider potential interest rate
increases. If an estimated valuation not provided by the consumer is used the
valuation must take into account all the information available at that time.!98
An expectation of an increase in value of the property may not be used as a
repayment strategy and merely the value of the property may not be relied on
in the assessment.199

When considering the consumer’s income, the lender must obtain inde-
pendent evidence, e.g. payslips or bank statements.20 As regards expenditure,
this includes Committed Expenditure such as contractual commitments, Basic
Essential Expenditure such as utility bills and Basic Quality of Living Expendi-
ture which is expenditure that is not essential but still hard to reduce.2°! When
the information is collected, the lender may rely on evidence given by the
consumer unless there is a reason to doubt the accuracy. However, the lender
must take reasonable steps, such as a CRA search, to obtain confirmation of the
consumer’s commitments.202

Remuneration of staff should not be arranged in a way that could give
rise to a conflict with any duty towards the consumer, such as the responsibility

195 MCOB1, Section 11(6)(20), (n. 36).

196 McoBu, Section 11(6)(2R)(2), (n. 36). Sums, meaning payments to repay the sums ad-
vanced and interest reasonably expected to be accrued under the RMC.

197 McOB1, Section 1(6)(2R), (n. 36). This is the main rule, exceptions provided in Section 11
(6)(3R), Section 11(6)(57R) and Section n(7R) refers to: interest roll-up mortgages, forbear-
ance situations, additional borrowing that is required to protect the creditor’s security or
where a contract variation fee is added to the mortgage.

198 MCOB5, Section 5(6)(8G), (n. 36).

199 MCOB1, Section 11(6)(46), (n. 36).

200 MCOB, Section 11{6)(8R)-Section 11(6)(gR), (n. 36).

201 MCOB1, Section 11(6)(10R), (n. 36).

202 MCOB1, Section 11(6)(12R). The CRA provides information about the financial history
of the consumer, which includes bankruptcies, insolvencies and past and current credit
agreements, www.callcredit.co.uk.
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to give accurate advice or sufficient disclosure. Due regard must be paid to
the interests of the consumer, and the lender must take reasonable care to
organise its affairs responsibly and consider adequate risk management.203

8.2.2.6 Repayment
The lender may only charge consumers in a transparent and fair way.204
Charges for early repayment must be expressed as a cash value to reflect costs
incurred as a result of the repayment. Before the lender enters into an agree-
ment, makes a further advance or changes the interest rate, it must provide
information on the maximum amount payable as an early repayment charge
as regards that contract.205 Any form of variation of the contract, including in-
terest rate changes, is subject to disclosure and advising and selling standards
in McoB.206

In the case of shortfall, the lender may charge the consumer to an extent
that it can objectively justify, so long as the charge is equal to or lower than
a reasonable calculation of the additional administrative costs caused by the
administration of the shortfall.207

When the lender receives repayment from the consumer, it must ensure that
the payment is used firstly to pay the shortfall, excluding interest or charges on
that shortfall.2%8 The lender is obliged to adopt a written policy on how to deal
with arrears and payment shortfalls and is further obliged to treat consumers
who have a payment shortfall fairly.20% This means that the creditor may only,
if the first payment attempt is unsuccessful, make one additional direct debit
request within the same month. If this scenario takes place two months in a
row the creditor must make reasonable efforts to contact the consumer and
consider whether this is an appropriate method of payment. The creditor may
not add additional costs incurred as a consequence of the direct debit requests
during the period of consideration.210

203 MCOB2, Section 2(3), Section 2(4), Section 2(5) and principles 3 and 6.
204 MCOB12,(n. 36).
205 MCOB12, Section 12(3), (n. 36).
206 MCOB4, Section 4(1)(4R), (0. 36).
207 MCOBI12, Section 12(4)(1R), (n. 36).
208 MCOB12, Section 12(4)(1BR),(n. 36).
209 MCOB13, Section 13(3)(1R), (n. 36).
)

(
210 MCOB13, Section 13(3)(1AR), (n. 36).
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9 Comparative Analysis

The following comparison assesses how the states have chosen, or is suggest-
ed to choose, to implement the directive. This comparison will also make it
possible to see whether or not there are differences in provisions in the McD
that are in conflict with or non-existent in the states that are analysed. From
this discussion, a conclusion will be drawn on what changes the two states are
going through, how the changes may differ and what they may look like.

In both states mortgage lending comprises a predominant part of the total
lending to consumers (‘individuals’ in the UK). Most properties are purchased
with a mortgage loan and a relatively small number of banks are granting a
vast majority of them. The conclusion is easily drawn that mortgage loans are
an important part of the financial market in both states and many consumers
are affected. 1.5 million households in Sweden, 7.5 million in the UK, a situation
that is similar all across the Eu.

Regulation of consumer credit has a history in the Uk that goes back to 1854,
the Swedish reaches to 1915. However, in both states, acts regulating purely
consumer interests in lending were introduced during the 1970's. Credit agree-
ments unrelated to the purchase of goods or services were unregulated until
1993 in Sweden, whereas McoB did not come into force until 2004. This implies
a relatively short history of consumer mortgage lending regulations in both
states. However, in recent years, perhaps due to EU regulations, it appears that
the legislators have paid more attention to these kinds of consumer issues.

As a general remark, it is clear that the purchase of residential property in
the UK involves more parties than in Sweden. The mortgage lending processes
contain similar tasks but are in Sweden usually divided between an estate agent
and a lender, whereas in the UK they are divided between an estate agent, an
intermediary, a lender, a solicitor and a valuer.2!! This, together with the lack of

211 The Swedish estate agent has a bigger role in completing the purchase. The UK estate
agent is only involved in the very beginning of the process, whereas the Swedish estate
agent takes part all the way to the completion of the purchase. The Swedish account man-
ager will rely on the estate agent making sure that the seller has a good title, whereas
the UK account manager will rely on a solicitor. From a consumer perspective, it should
not make any difference if the bank’s security is confirmed by an estate agent or a so-
licitor. However, the solicitor in the UK may also act on the consumer’s behalf, The so-
licitor makes sure that the seller has good title to the property and also that the buyer
will have a good title after the purchase. A Swedish consumer does not have a solicitor
acting on his behalf, which could be considered a lack of protection. On the other hand,
since the purchase of residential property is assisted by an estate agent, and also that the
process appears easier in Sweden, consumers seem to cope well without the assistance
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a regulated sales process, makes the Swedish mortgage lending process more
flexible and means that the process can vary depending on the demands of
the parties. Although there are fewer regulatory requirements there are still
customs among Swedish lenders and certain ways might be more beneficial for
the lender and we can see a similar procedure applied in many cases.

Bank supervisory practices vary across the EU, which will have an effect on
how the mortgage markets in the Member States are regulated.?'? The differ-
ences between the regulations provided by the Fca and Finansinspektionen are
‘partly due to the fact that the Fca has been given the responsibility to provide
prudential and conduct of business regulation, whereas Finansinspektionen
only provides prudential rules.?'3 As a consequence, the rules provided by the
FCA operate differently and are more extensive. The Swedish supervisory au-
thority was created by the merging of banking and insurance inspectorates,
whereas the FsA was the result of the merging of nine regulatory bodies.?* In
Sweden the main source of law is still legislation coming from parliament with
relatively few clarifications from other authorities.

McoB is highly detailed whereas KkrL is worded in more general terms; in
this sense, MCOB sets out rules whereas KkrL sets out principles. This said, it
must not be forgotten that the Fca handbooks additionally provide an extra
layer of overall principles to be considered generally in the conduct of busi-
ness.?!5 KkrL is, in this regard, better compared with the FsMa, the statutory
foundation of the McoB. FSMA sets out high level principles in a way simi-
lar to KkrL.2!6 However, the way that FsMA is supplemented by mcos differs
significantly from the way that KkrL is supplemented by the general guidelines.

of an externally legally educated professional. The estate agent provides the consumer
with protection in relation to the title and can be held responsible under the 25 § fas-
tighetsmdaklarlagen (2011:666) (fastighetsmiklarlagen). He is obliged to act on the behalf
of the seller as well as the buyer, which includes giving advice and information relating to
the conveyance, 8 § and 10 § fastighetsmiiklarlagen. If the estate agent does not fulfil his
obligations under the act, he is liable for any damages that the buyer incurs. In this sense,
the estate agent in Sweden fulfils the same purpose as the solicitor does in the UK. In
Sweden, the estate agent is also involved when it comes to transferring the funds required
for the transaction to be completed. The account manager in Sweden will be provided
with the necessary information to transfer the money by the estate agent, whereas the uk
account manager will transfer the money via a solicitor.

212 Dam (n. 22) 587.

213 Mwenda and Mvula (n. 23) 47.

214 Ibid.

215 Brown (n. 67) 575.

216 Regarding the nature of FSMa, see Brown (n. 67) 574.
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The most apparent difference is the comprehensiveness of the regulations pro-
vided by the different authorities.

As will be seen in the following discussion, differences in the ways of regu-
lating consumer protection do not necessarily mean a different result in prac-
tice with regard to the level of protection. As an example of the differences
between the ways of providing consumer protection, it may be pointed out
that KkrL invalidates all agreements entered into that are less beneficial for
the consumer than the statute provides for. MCOB, on the other hand, does not
invalidate agreements that are contradictory with its provisions, but provides
for disciplinary actions. The McD introduces regulations based on general
principles in contrast to the ccp, which is rule-based.?'” Considering the pres-
ent features of the regulations this might be more foreign to the McoB than
KkrL.

When looking at regulations in the two states it may seem at first glance of
the proportions that there is a vast difference in coverage in the area of con-
sumer mortgage lending. The wording of the MCOB extends to nearly 500 pag-
es, whereas KkrL, which is the main statute regarding consumer lending, fits
within 11 pages. Furthermore, the MCOB is built to a large extent on rules that
regulates the actions of lenders in great detail. In contrast, KkrL provides over-
all principles that may appear less far-reaching in comparison. However, the
law cannot merely be determined by the wording of legislation or the amount
of regulation. For example, the KkrL must be read in conjunction with its pre-
paratory works, a practice that does not apply to MCOB.

When comparing legal systems the differences in legal traditions have to
be considered and the regulations have to be seen in context. Therefore, we
cannot simply resolve the question of differences by establishing that the
number of regulatjons in the UK is significantly larger than in Sweden. Neither
can an evaluation of the consumer protection be based merely on this fact.
When comparing the law the differences in legal traditions must be kept in
mind.218

217 Brown (n. 67) 564.

218 Sharing certain features with Civil Law as well as English Common Law, the mixture
makes the Nordic countries hard to attach to either of these legal systems. Historically,
Swedish law was based on old Germanic law but still lacks a civil code. The Swedish law
is drafted in a simple and clear way with a preference to casuistic rules (Zweigert & Ktz
(n. 38) 277-278). The countries in the UK are all highly influenced by English Common
Law. It should be kept in mind that especially Scotland has a legal system that differs from
the Common Law. Scotland has been more influenced by continental Europe, which is
still characteristic for the Scottish legal system. Since the nineteenth century Scots law
has been highly influenced by English Common Law through enactments coming from
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Some changes in UK legislation have been necessary to give the Fca the
authority to regulate the full scope of the McD.2¥ In January 2015 Her
Majesty’s Treasury (HMT) published The Mortgage Credit Directive Order
2015, making amendments to FSMA and cCA to make the implementation of
the McD possible. The final rules were adopted by the Fca 25 March 2015.22°
At the same time, in Sweden the Committee of Inquiry presented its report
9 April 2015 with suggestions on how to implement the directive in Swedish
law. The report was subject to consultation and is going to be followed up by a
Legislative Bill that is to be laid before the parliament before a statute can be

Westminster. Some areas of law apply equally in both countries (Zweigert & K6tz (n. 38)
201~204). The area of law discussed in this analysis is one of the areas that apply equally
and the FCA is supervisory authority throughout the ux. These above mentioned facts
make it justified to, only for the purpose of this simplified explanation, explain the par-
ticularities of legislation in the Uk by looking at English Common Law in comparison
to the continental Civil Law legal systems. When comparing the English Common Law
and Civil Law (with which the Swedish law shares common features) a simple way to
explain the way of legal reasoning is to describe the English way as realistic and concrete,
whereas the Civil Law legal thinking is systematic and abstract (Zweigert & Kotz (n. 38)
181). The difference appears in a comparison between FSMA and McoB on the one hand
and KkrL and the Finansinspektionen guidelines on the other. KkrL is, as most Swedish
regulatory acts tend to be written as a framework legislation. Complementary to the leg-
islation are the legislative preparatory works that have a high degree of authority and
are helpful to specify the intent of the legislator (Carlson (1. 50) 43-45). When consider-
ing the comprehensiveness of Swedish regulation an act can therefore not be considered
on its own. The authority of preparatory works has no equivalence in English Common
Law. The different approaches can be explained by a pronouncement by Lord Reid in
Black Clawson International Ltd v Papierwerke Waldhof-Aschaffenburg AG [1975] House
of Lords, {1975] 2 WL.R. 513, at 613: ‘We often say that we are looking for the intention of
Parliament, but that is not quite accurate. We are seeking the meaning of the words which
Parliament used. We are seeking not what Parliament meant but the true meaning of
what they said’ Even though the English traditional rule not to seek answers beyond the
wording of the statute has become more liberal in recent years, the differences in statu-
tory drafting are still huge in comparison to the continental approach. The characteristics
of English statutory drafting are the preciseness, complexity and the way of going into
great detail. In comparison, statutes on the continent are shorter and clearer (Zweigert &
Kotz (n. 38) 265-268). English regulations may look onerous to a Swedish viewer and the
Swedish regulations appear insignificant to a UK viewer although the content of the law
might perfectly well be exactly the same.

219 Her Majesty’s Treasury; Consultation Outcome ~ implementation of the Eu Mortgage
Credit Directive. 26 January 2015 (HMT Consultation Outcome), Section 1(7).

220 Mortgage Credit Directive Instrument 2015. In exercise of its powers given in FSMA 2000
Section 137, 1394, 213 and 214.
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adopted. It is quite clear that Sweden in this sense is a few steps behind in the
implementation process, which might affect the possibilities for participants
in the financial market to adjust their current practices on time.

The UK regulators have chosen to amend the existing mortgage regime rath-
er than to adopt a new one. The Government expresses its scepticism about
the value of the McD to UK lenders and consumers and argues that the new
requirements do not offer many benefits since the existing regime is provid-
ing a high level of protection. By reason of its scepticism, the UK has tried to
influence the MCD negotiations in a way that aligns the new requirements
with the existing mortgage regime in the Uk.22! When implementing the direc-
tive the regulators have tried to minimise the impact of the McD.222 To cause
the least possible disruption to the market the Fca suggested, when necessary,
to insert the directive text in McoB.223

As the Swedish implementation is not finalised (as of spring 2015) it is not
possible to analyse the regulatory consequences following the choice of the
legislator. However, some conclusions can be made regarding what require-
ments are new to Swedish law and what requirements are already covered by
existing rules. The Committee proposes a new commercial law act containing
a requirement for authorisation for mortgage lending.22* It is also proposed
to regulate remuneration systems within enterprises, the competence of staff
and standards for valuation of residential property that is being mortgaged.

Further, the Committee suggests changes in KkrL. One starting point has
been that KkrL should remain applicable to most consumer credit agree-
ments and that the commercial rules shall be kept in separate legislation as
today.225 The Swedish government has expressed, though not as frankly as the
UK government, the wish that the future legislation should as far as possible
‘be in line with existing principles and applicable law.226

The required revisions in Sweden include new pre-contractual information,
more rules on information in marketing, rules on advice and advance informa-
tion on the conditions applying thereto and requirements on the documenta-
tion for completed consultation. Further, a time period for reflection and a
limitation on tying practices need to be introduced. It is also suggested that

221 HMT Consultation Outcome (n. 219), Section 1(5).

222 Ibid, Section 1(6).

223 Psi5/g (n.157) 5-6.

224 A summary of the committee’s proposals is found at pages 22-25 in the sou 201540
(n3s).

225 SOU 201540 (n. 35) 116 and Dir. 201413, p. 5-6.

226 Dir. 201413, p. 5.
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Finansinspektionens general guidelines, which in practice are already being fol-
lowed by lenders, are to be codified to some extent.227

The UK government recognises the biggest impact of the McD being the
changes when it comes to second charge mortgages.?28 Other provisions in
the MCD that are going to have an impact are: the obligation to provide infor-
mation free of charge, the obligation to keep general mortgage information
available, a ban on tying of products, standards for property valuation, rules
on adequate explanations, rules that consumers must be told the information
needed to assess creditworthiness, a binding offer and a seven day reflection
period.

91 Scope

a) Article 3 Scope

The McD applies to any consumer credit agreement secured by a mortgage or
by another comparable security commonly used in a Member State on resi-
dential immovable property or secured by a right related to such property (e.g.
bostadsratt).

In the UK, the difference between cca loans and RMCs creates two differ-
ent regimes for consumer lending. The new McD definitions widen the scope
of RMcs, which has a consequence foremost for second charge mortgages.
Second charge mortgages in the UK are regulated under the cca but in conse-
quence of the MCD equal rules will apply to first as well as second charge mort-
gages. To cover the gap, second charge mortgages have been moved into the
mortgage regime, making them similar to first charge mortgages and adding
wider protection to consumers in the second charge market.229 The ccA was
amended by HMT, explicitly excluding any agreement covered by the MCD
from its application.23° This will have the effect that lenders dealing with sec-
ond charge mortgages will have to apply for authorisation under the mortgage
regime.23! In the future, the same requirements will apply to lenders selling
second as well as first charge mortgages.232

The scope of KkrL is even broader than the McD and is restricted foremost
by the definition of consumer, which corresponds to the MCD definition. The
wide scope, covering all credit to consumers, implies that the act can continue

227 SOU 2015:40 (N. 35) 24

228 HMT Consultation Outcome (n. 219), Section 1(6).

229 Psi5/9 (n.157) 6.

230 The Mortgage Credit Directive Order 2015, SI 2015/910, Sch 1 pt 1, Section 2(2).
231 Psi5/g (n.157) 20.

232  Psi5/g (n.157)17.
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to apply as before. Neither is the application of other acts affected, which
means that other aspects of consumer lending, such as financial promotions,
can continue to be regulated under different regimes. This is a difference to
the regulations in the Uk, where all aspects of RMcs are regulated within one
single regime.

In the Uk, the mortgage regime is restricted to property that is main-
ly residential, as is the McD. This restriction is not the same in Sweden
where the concept of RMC has no equivalent. It appears that RMcs apply to
individuals, which is a broader definition than the MmcD (and Swedish) defini-
tion of consumer. The Swedish way of restricting the KkrL scope to consumers
corresponds to the McDp. In the UK, the division is made not only between
individuals and non-individuals, but also between RMcs and ccA loans,
which seem to correspond to the McD way of focusing only on residential

property.

9.2 Communication

Form and content of financial promotions are regulated by detailed rules in
the UK whereas the Swedish regulation appears to be principles based to a
greater extent. The Swedish financial promotions law is based on moderation,
good lending practices and good marketing practice. Instead, the UK regula-
tor requires authorisation to communicate financial promotions and record
keeping of communications.

a) Article 10 General provisions applicable to advertising and marketing
Article 1 Standard information to be included in advertising

Any advertising and marketing communications concerning credit agree-
ments shall be fair, clear and not misleading, according to the provisions of
art. 10. Further, wording that may create false expectations regarding avail-
ability or charges shall be prohibited. Art. 1 prescribes that any advertising
indicating interest rate or charges shall specify in a clear, concise and promi-
nent way the identity of the lender, information on the borrowing rate, total
amount of credit and the ApPRc. If applicable, it shall also include that the
agreement will be secured by a mortgage, the duration of the credit agree-
ment, the amount and number of instalments, the total amount payable by
the consumer and a warning regarding possible fluctuations of the exchange
rate. Additionally, most advertising shall be specified by means of a represen-
tative example.

The McCD requirements on fair, clear and not misleading communications
are similar to the requirements in McoB3 and are in Sweden covered by the 5
§ and 10 § MFL and good lending practices. The Committee of Inquiry argues
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that no action is needed in this regard.?33 In the UK, a new provision was add-
ed clarifying that financial promotions may not contain a wording that could
create false expectations for a consumer.23* In practice the new provision is
less likely to have any material impact since the current regulation contains
detailed provisions on how financial promotions are being made, so that they
are fair, clear, not misleading and balanced with appropriate warnings.

The current requirements in McoB3 will be simplified as a result of the McD
and several provisions will be removed.?3% Even though it is argued in both
states that art. 10 is not going to add any substance to existing rules on adver-
tisement, the UK regulator has decided to act. By adding further details to the
existing rules as well as removing some, the regulator acts differently to what is
suggested in Sweden, to leave the existing provisions untouched.

To lenders in the UK providing RMcCs the new rules mean additional
information requirements in marketing because of the demand of a repre-
sentative example.?3¢ Adverts will require larger space and as a consequence,
higher costs.237 A representative example and APRC were implemented in 7 §
KkrL applying to all consumer credit offers as a result of the ccp.238 Swedish
legislation does to a large extent comply with art. 11 apart from a few require-
ments. The number of instalments have to appear from the marketing, the
identity of the creditor, information that the loan is secured by a mortgage and
a warning about fluctuations of the exchange rate.239

An existing requirement in both states is the demand on APRC in commu-
nications. Following art. 11, the APRC has to appear at least as prominently as
any interest rate. Despite this existing demand in Swedish law, the Committee
suggests clarification.240

b) Article 13 General Information
General information must be available for consumers, it should be clear and
comprehensible and art. 13 specifies a long list of information requirements.

233 SOU 2015:40 (n. 35) 136.

234 MCOB3A, s 3A(2)(4), (n. 36).

235 Psi5/g (n.157) 28.

236 Psis/g (n.157) 28.

237 Consultation Paper Cpi4/20, Implementation of the Mortgage Credit Directive and the
new regime for second charge mortgages. September 2014, p. 103 (Cp14/20). The Consum-
er Credit (Advertisements) Regulations 2010, 51 2010{1970, has similar requirements but
do not apply to credit agreements secured on land. See Section 11 (5).

238  Prop. 2009/10:242 (n. 88) 93.

239 SOU 2015:40 (n. 35) 135-139.

240 Ibid, pp.137-138.
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Foremost it requires a representative example and a general warning concern-
ing possible consequences of non-compliance with the commitments linked
to the credit agreement. Further, information is required on the total cost of
the credit, the total amount payable by the consumer, the APRC, conditions
directly relating to early repayment and whether a valuation of the property
is necessary.

To comply with the provisions the FCA has copied out art. 13 but, in accor-
dance with the discretion, chosen not to oblige creditors to include any addi-
tional types of warnings. The new rules have been implemented together with
the statement that the information may be provided on the lender’s website.24!
In Sweden the provision on general information introduces a new requirement
on lenders. It is suggested that the implementation should be made in wording
close to the directive, only with a few editorial changes made for clarification
purposes and to adjust the wording to Swedish circumstances.242

The MCD requirements on general information appear to be similar to exist-
ing as well as prospective rules on financial promotions. Because of the simi-
larities, although it is a new requirement in both states, the consequences on
lenders are not likely to be big in terms of what kind of information needs to
be collected and provided.

9.3 Adbvice and Information

a) Article 8 Obligation to Provide Information Free of Charge to
Consumers

Information should be provided to consumers without charge, according to

art. 8. In the UK, there is a lack of an equivalent rule.2*3 Also the Swedish regu-

lation lacks a similar rule, even though it is likely that information is already

provided without charge. It is suggested that the provision is added in 6 § KkrL,

applying to all consumer credit.2** Whether the new rules on information free

of charge are going to have a material impact remains to be discovered.

b) Article 15 Information Requirements Concerning Credit
Intermediaries and Appointed Representatives

Art. 15 lists information requirements concerning credit intermediaries, re-

quiring them to provide a range of information before carrying out credit

241 Financial Conduct Authority, the Mortgage Credit Directive Instrument 2015, FCA 2015/18,
Section 3B (FCA 2015/18).

242  S0U 2015:40 (1. 35) 140-141.

243 A new rule has been introduced in MCOB2A Section 2A (6)(1R). Cp14/20 (n. 237) 21.

244 SOU 2015:40 (n. 35) 139.
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intermediation activities. The information includes e.g. whether the interme-
diary is tied to or works exclusively for one or more creditors, whether he offers
advisory services and the fees payable by the consumer.

In the UK art. 15 has caused amendments to MCOB4, adding that a credit
intermediary may only claim to be independent if its consideration of the
mortgage lending market is unlimited.?45 In Sweden 48 § KkrL provides an ob-
ligation, when marketing, to inform the consumer whether the intermediary
is independent or not. This requirement will have to be expanded slightly.2¢6

The McD requirements to present fees and remuneration policies are simi-
lar to the current regulation in MCOB4.4A as well as 48 § KkrL and will not
cause any significant changes. Art. 15 is going to cause other minor changes in
both states such as that the intermediary needs to name the lenders to which
he has ties and must also be prepared to tell the consumer about commissions
paid by different lenders.247 There seems to be a similarity in this regard as to
how the two states are going to be affected.

c) Article 16 Adequate explanations

The documents that are created by the lender during the lending process in the
UK are heavy and precise. The documents are created for each and every case,
based on the specific circumstances. As the consumer is asked to read, confirm
and sign documents that can easily reach a hundred pages in total, consumers
are recommended to seek independent legal advice, something that does not
occur in Sweden. The documentation that is signed by the Swedish consumer
contains fewer than ten pages including terms and conditions and the debt
instrument. The differences between the amounts of paperwork may be seen
in the regulations on adequate explanations.

According to art. 16, Member States must ensure that consumers are pro-
vided with adequate explanations before entering into the agreement. This
contains in particular the EsIS, the essential characteristics of the products
proposed and the specific effects the products proposed may have on the
consumer.248 On advised sales, which comprise the bulk of mortgage sales in
the UK, the new rule will not have any significant impact because of the exist-
ing comprehensive requirements on explanations. The new requirement will
instead be relevant foremost in relation to execution only (non-advised) sales

245 FCA 201518 (1. 241), Section 4(4A}(4R).

246 soU 2015:40 (n. 35) 87 and 158.

247 Cpig/20 (n. 237) 16; SOU 2015:40 (1. 35) 86-88.

248 EsIS: European Standardised Information Sheet, is a pre-contractual information form.
Regarding the EsIs, see below under art. 14.
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where similar rules do not exist today.2*® The new provision is also going to
have an impact on second charge mortgages, as they are now going to be cov-
ered by the same rules. To second charge mortgage lenders this new provision
is going to add a new contact point with the consumer.25¢ The requirement
on an adequate explanation as such is new to the McoB.25! Following the new
rule the lender will be obliged to provide adequate explanations to the con-
sumer before any binding offer is issued.?52

In Sweden, it is considered good credit lending practice to make sure the
consumer understands the agreement. To clarify this, as a result of the ccp,
the provision was added in 6 § KkrL that the lender should provide all the
information the consumer needs. The Committee of Inquiry suggests adding
a provision stating that good lending practices should be considered also by
independent credit intermediaries, instead of only by lenders and intermedi-
aries acting on behalf of a lender.253

It is clear that both states have been concerned by what information is pro-
vided to the consumer pre contract. This article, as well as several others, is go-
ing to have an impact on second charge mortgages, an issue that will not arise
in Sweden since there is only one regime for consumer lending.

When it comes to the meaning of “adequate explanations” it seems like
both states have to a great extent fulfilled this obligation, but in different
ways. The UK in the form of regulating advised sales to a great extent, Swe-
den by using the principle of good lending practices and by applying the ccp
equally to all credits. Instead of listing what information is to be provided and
when, as in MCOB4, the principle of good lending practices requires the lend-
er to always adjust and make sure the consumer understands all important
information.

Execution only sales do not exist in Sweden (since there is no advised sales)
but instead some intermediaries are going to be affected. Art.16 will likely have
only a small impact in both states and the impact is going to affect different
areas as a result of the different concepts of explanations and advised sales.

d) Article 17 Calculation of the APRC
Art. 17 introduces a calculation formula of the APRC which is to be used on
several occasions when communicating with consumers. The calculation

249 Cpi4/20 (n. 237) 106.

250 Cpi4/20 (n. 237) 28.

251 Ibid, p. 10.

252 FCA 2015/18 (1. 241), s 4A(2).
253 SOU 201540 (n. 35) 149-151.

EUROPEAN JOURNAL OF COMPARATIVE LAW AND GOVERNANCE 3 (2016) 385-454



CONSUMER PROTECTION IN MORTGAGE LENDING 435

formula of the APRC is maximum harmonisation that leaves no discretion to
the Member States. A standardised method for calculating APRC is an exist-
ing mortgage requirement in the uk.25* Even if the MCD introduces a slightly
different formula, the APRC is to a large extent similar to the APRC under
MCOB.255 The situation in Sweden is similar since a method for calculating
APRC has been in place for all forms of credits since the ccp.25¢ Therefore, in
both states, the impact is merely a new mathematical formula.

e) Article 22 Standards for Advisory Services

Member States are obliged, under art. 22, to ensure that consumers are in-
formed on whether advisory services are being or can be provided (i.e. there
is no obligation to provide advisory services). Advisory services must only be
provided by creditors, credit intermediaries or appointed representatives and
the advice must contain information, via a durable medium, on e.g. whether
the recommendation is based only on one lender’s products or products of a
wide range of lenders. Member States may prohibit the use of the term “ad-
vice” or similar terms, but are obliged to at least restrict the use of the term
“independent advice” and “independent advisor”.

In the UK advisory standards as such are considered by the Fca to be in line
with the directive, and therefore no changes have been made in this regard.257
The FcaA has chosen not to ban the use of the term “advice”.258 Neither is any
other ban required since there is already a ban on the use of the wording “inde-
pendent mortgage advisor”. Two new rules have been introduced adding that
an advisor must explicitly inform the consumer whether advisory services are
being or can be provided and extending the requirement to provide a record of
the recommendation.25°

The discretion allows Member States to introduce an obligation to warn the
consumer about risks related to the credit. This is not necessary in Swedish
law according to the Committee, since good lending practices already include
the obligation to inform the consumer about the possible consequences of a
mortgage loan. Neither does it suggest a prohibition of the term ‘advice’, but

254 MCOBI0 (n. 36); Cpra/20 (n. 237) 10.

255 Cpi4/20 (n. 237) 14. The changes have resulted in the introduction of MCOB10A. FcA
2015/18 (n. 241), s 10A.

256 SOU 2015:40 (1. 35) 146.

257 Cpi4/20 (n. 237) n2.

258 Cpi4/20 (n. 237) ugs.

259 MCOB4A, FCA 2015/18 (n. 241), Section 44; Psi5/g9 (n. 157) 55.
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the restrictions on terms like ‘independent adviser’ are new requirements that
need to be regulated. 260

The Fca has made a similar decision and has chosen not to introduce an
obligation to warn the consumer or prohibit the use of the term ‘advice’. 26! In
the UK, the use of ‘independent mortgage adviser’ is already restricted and the
FCA has considered that there is no need to restrict it even more.262

The introduction of the term ‘advice’ in Swedish consumer credit law will
require a new definition. Within good lending practices there is no require-
ment to provide advice. Since advisory services as such are new, to inform on
whether advisory services are provided or not is a new requirement, as is the
documentation and information. Authorisation and regular control of com-
petence is an existing requirement in the UK, but in Sweden the McCD require-
ments on the quality of advice need to be implemented and likely require
some authorisation for staff offering mortgage advice.263

On the one hand, the clearest similarity between the states when it comes
to advice and advisory services is the obligation for lenders always to act in the
consumer’s best interests. On the other hand, the differences are vast. The Uk
already has a detailed regulation on advisory standards and only exceptionally
accepts non-advised sales, whereas the situation in Sweden is quite the op-
posite. Although to give advice in some situations is considered good lending
practice, advice is not the main rule, but an exception, and there is no explicit
regulation in this regard. The UK restrictions on non-advised sales and require-
ments to retain a record in this regard do not have a Swedish equivalent.

Art. 22 is going to affect the two states differently, only slightly extending the
already existing rules in the uk but adding a whole new concept in Sweden.
In both states it has been considered unnecessary to ban the use of the word
‘advice’ and to inform the consumer about the risks is already a part of the
consumer credit regulations in both states.

f) Article 24 Variable Rate Credits

If the credit agreement is a variable rate credit any indexes of reference rates
used to calculate the borrowing rate must be presented in a clear, accessi-
ble and objective way according to art. 24. To comply with this requirement
the FcA has copied out the provision and given no further comment in this

260 SOU 201540 (n. 35) 188-189.
261 Cpa/20 (n. 237) n3.

262 Ibid.

263 SOU 2015:40 (n. 35) 181-187.
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regard.264 Neither is there in konsumentkreditlagen today any provision speci-
fying the accessibility of a reference rate.255 Art. 24 will therefore influence the
two states in a similar way.

9.4 Disclosure

a) Article 14 Pre-contractual Information and Reflection Period

Art. 14 requires certain pre-contractual information taking the form of the Es1s.
The Es1s may not be modified in terms of form or language though in certain
cases some changes in language are allowed as long as they do not change the
material content but make it clearer to the consumer. 266 Information required
under national law should be given to the consumer in a separate document.
Additionally, art. 14 introduces a reflection period of at least seven days after
a binding offer from the lender. Alternatively, a seven-day right of withdrawal
after the agreement is concluded.

Pre-contractual information is regulated in both states to ensure consumer
protection. Pre-application disclosures have in both states the aim of ensuring
a certain degree of knowledge and understanding before the consumer enters
into a binding agreement, and also to enable a comparison with other offers.
To allow this, it is required in both states to give the information in written
form and to allow a reasonable time of reflection. In the UK it has been chosen
to define ‘initial contact’ and regulate what information should be provided
at that time in a prescribed form of wording. In Sweden, less information is
required by law and certain issues are left to the lender to determine, such as
‘a reasonable time'. The concept of good lending practices has an important
function in Sweden in this regard whereas pre-contractual disclosure in the ux
is regulated in a way more similar to a given template called the KF1.

The Es1s has similarities with the KF1 but lacks information on the total
borrowing.267 On the other hand, the KF1 does not contain information on
the potential impact of interest rate changes and the new seven day right of
reflection.?68 Since the ESIS may not be amended, every lender is obliged to
use it in its original form, but lenders in the ux will have the opportunity to
give further information detailing the total debt and cost.?69 When it comes
to mortgage loans the ESIs has no Swedish equivalent, since the information

264 FCA 201518 (n. 241), Section 2A (5).
265 SOU 2015:40 (1. 35) 171-172.

266 Psis/19 (n.157)15.

267 Ibid, p.m.

268 Cpi4/20 (n. 237) 1.

269 Psi15/9 (n.157) 1.
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required today is limited and not given in any specific form. A special form,
Standard European Consumer Credit Information (SEccI), is used for credits
not secured by mortgage. The information provided in the SEccI must also
be given in relation to mortgage credit but not in any specific form. The intro-
duction of the es1s will extend the usage of standardised forms in Sweden.27°
Since the KF1 is to a large extent similar to the ESIs, the introduction will cause
only a small change to Uk lenders. The seccl, introduced by the ccp, contains
significantly less information. The introduction of the EsIs is therefore likely
to create an increased administrative burden on Swedish lenders. Until today,
pre-contractual information was easier if the loan was secured by mortgage,
but the introduction of the Esis will likely have the opposite result.

As a next step in the lending process the Uk consumer will receive an of-
fer document based on the KFI and containing additional information. Also
in Sweden there are requirements as to what kind of information has to be
included in the agreement, but the clearest difference is the amount of infor-
mation and the fact that no kr1 forms the basis of the offer document. The
offer document in the UK is wider than the contract itself, in the sense that it
contains explanations and illustrations whose content is specified by McoB,
whereas the Swedish offers are concentrated basically on terms and conditions
that are to a large part standardised. Both states require the offer to be in a du-
rable medium and the wording to be clear and accessible.

The binding offer required by art. 14 does not preclude lenders from con-
tinuing also to provide non-binding indicative offers, which is common in the
UK.2! The reflection period extends the sales process but since it currently
normally exceeds at least seven days in the UK the Fca does not consider the
new requirement to have any material impact in this regard.2”? Also in Sweden
conditional offers are common, taking the form of loan commitments. This
should not be affected by the obligation to provide a binding offer. The sev-
en days of reflection is a new requirement also in Swedish mortgage lending.
The Committee points out the possibility for consumers to accept the offer
before the end of the seven-day period in case the loan is needed quickly. Out
of this reason the Committee suggests not using the discretionary possibility
to require at least a certain number of days of reflection, since this might be
a disadvantage to the consumer. If the legislator chooses this approach the
Swedish sales process can continue to be significantly shorter than the Uk
sales process.

270 SOU 2015:40 (1. 35) 142-145.
271 Psis/9(n.157) 12-13.
272 Cpi4/20 (n. 237) 105.
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b) Article 27 Information Concerning Changes in the Borrowing Rate
Member States are obliged under art. 27 to ensure that creditors inform con-
sumers of changes in the borrowing rate before the change takes effect. This
information shall include the amount of the payments to be made after the
new rate takes effect and, if applicable, information on changes in the number
or frequency of the payment.

After the sale is completed UK lenders have to provide information enabling
consumers to check the accuracy of the agreement and the sales process, which
is not required in Sweden. Both states require information to be provided dur-
ing the contractual period. Ongoing information on interest rate changes is
an existing consumer right in the Uk.2”3 Therefore art. 27 has not resulted in
any significant changes, other than the specification that the information has
to include the amount of payments and changes in the number or frequency
of the payments.2# Also in Sweden, ongoing information is required and the
Committee of Inquiry argues that art. 27 is completely covered by the KkrL
requirements and no changes are therefore needed.2’s Since there are restric-
tions on adjustment of the interest rate in 17 § KkrL and in the advising and
selling standards in MCOBg4, art. 27 appears to have an insignificant impact on
both states.

9.5 Responsible Lending

In both states the authorities have recently introduced restrictions on lend-
ing to prevent mis-selling and household indebtedness. In the UK it has been
chosen to apply a loan to income ratio, whereas in Sweden a loan to value ratio
is applied. In the UK, the restriction is foremost on the lender, restricting a
percentage of the loans that are granted. In Sweden, the consumer is restricted
since only a percentage of the value of the property may be granted as credit.
In this way, all borrowers are affected. The aim and goal is the same in both
states, although the ratio is differently calculated and has a direct effect on
different parties.

a) Article 7 Conduct of Business Obligations when Providing Credit to
Consumers

Member States are obliged to make sure creditors are acting honestly, fairly,

transparently, professionally and take the consumer’s best interests into

account.

273 MCOB7 (n. 36); Cp14/20 (n. 237) 10.
274 MCOB7A, Section 74 (2), (n. 36).
275 SOU 201540 (n. 35) 169171
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To act in the consumer’s best interests is an existing requirement in the UK,
with wording almost identical to the McD, requiring the lender to act honestly,
fairly and professionally in accordance with the best interests of the consum-
er.276 In Sweden, to take the consumer’s best interests into account is a part of
good lending practices and is explicitly expressed in 6 § KkrL. Also, the general
statement in LBF, requiring firms on the financial market to be run in a healthy
way, includes a requirement to act honestly. There is however a need to specify
this provision to make sure that all lenders are covered.2”” The provision does
not appear to have a great impact on either of the two states. The clarification
needed in Sweden seems to be of marginal significance.

According to art. 7(3), when establishing and applying remuneration poli-
cies for staff responsible for the assessment of creditworthiness, Member
States must ensure that creditors follow certain principles. The remuneration
policy must be consistent with effective risk management, may not encourage
risk-taking that exceeds the level of tolerated risk of the creditor, and it must
in particular not depend on the number of applications accepted. The remu-
neration policy must not prejudice the ability of staff to act in the consumer’s
best interests and may not be related to sales targets.

The new chapter in MCOB is initiated by the statement that a lender or cred-
it intermediary may not remunerate its staff in a way that impedes the lender
from complying with the rules.?’8 The requirements introduced by the McD
in this regard means a small change resulting in a more specified and detailed
provision. To supplement the existing rules, the Fca has more or less copied
out the directive.27? The main impact of the McD is the prohibition on the use
of sales targets.280

In Sweden, consistency with effective risk management and a ban on
encouragement of risk- taking are today regulated in other areas of the finan-
cial market.?8! The McD introduces new remuneration policy requirements in
the field of mortgage lending. The Committee of Inquiry proposes provisions

276 MCOB2, Section 2(5A) (1), (n. 36).

277 SOU 2015:40 (1. 35) 227.

278 MCOB2A, Section 2A (1) (n. 36); FCA 2015/18 (n. 241), Annex D, Section 24 (1).

279 Cpi4/20 (n. 237) 20.

280 Cpia/zo (n.237)107.

281  Remuneration policies are today regulated in, for example: Foreskrifter om éndring i
Finansinspektionens foreskrifter (FFFS 20m:1) om ersittningssystem i kreditinstitut,
viirdepappersbolag och fondbolag med tillstind for diskretiondr portféljfoérvaltning.
(FFFS 2014:22).
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in the new act with wording similar to the McD, but with a focus on the parts
directly addressing consumer protection.282

Even though remuneration policies are regulated in both states, the regula-
tion in Sweden has so far addressed capital requirements in the securities and
investments markets.283 The MCD introduces a whole new concept of consum-
er protection in remuneration policies among mortgage lenders, instead of the
previous focus on risk management. Without statistical data, it is hard to make
any conclusion on whether lenders in Sweden are today acting in line with the
requirements of the McD or if the introduction of new rules is going to have
an impact on the behaviour of lenders. The limited use of third parties such
as intermediaries on the Swedish mortgage market might indicate a lower risk
of inducements conflicting with the interests of the consumer, in comparison
with the Uk where third parties are more often involved.

From a regulatory perspective, art. 7(3) is going to have a bigger impact in
Sweden than in the UK, where remuneration policies on the mortgage market
are already regulated. Swedish banks should recognise the new rules from
other areas of the financial market and the general principle of good lending
practices. In the UK the result is mainly a new provision that clarifies already
existing requirements.

b) Article g Knowledge and Competence Requirements for Staff

The mortgage lending process in the UK involves documents and processes
that do not exist in Sweden, which gives the lender the opportunity to deal
with many tasks themselves. Because of the tasks involved as a result of a
reduced number of parties, an account manager in Sweden needs to have a
broader knowledge than an account manager in the UK. Instead of relying on
an independent valuer, the Swedish account manager would often rely on his
own valuation together will the valuation made by the estate agent. The ac-
count manager would also do the conveyance himself, instead of relying on a
solicitor doing the legal work. It appears that the parties in the UK are special-
ists and have a deeper knowledge, which is likely to be needed on the highly
regulated market in the UK.

Art. g introduces new EU requirements on knowledge and competence for
staff. A creditor’s staff should possess and maintain an appropriate level of
knowledge and competence when carrying out advisory services or manufac-
turing, offering or granting loans secured by mortgage. Minimum appropriate
knowledge, set out in Annex 111 of the McD, is knowledge of credit products

282  S0U 2015:40 (1. 35) 231-233.
283 S0U 2015:40 (n. 35) 232.
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related to residential property, laws related to credit agreements for consum-
ers and consumer protection, the property purchase process, valuation, land
registers, the market, business ethical standards, creditworthiness assessment
process and financial and economic competency.

In the UK there are currently requirements on knowledge and competence,
but as a result of the McD, the requirements will have to be expanded. A
broader set of staff and areas of knowledge are covered by the new regulation.
Even if employees today are competent, the new demands will require lend-
ers to demonstrate it.284 This means that all employees involved in the mort-
gage lending process will have to have appropriate qualifications. Since second
charge mortgages in the future will be covered by the same regime, the new
regulations will also have an impact on the competence of staff dealing with
second charge mortgages. The Fca has given discretion to lenders to identify
which employees are affected and how their competence shall be ensured.285

The Fca has copied out the MCD requirements, adding that a lender must
take into account an employee’s relevant professional qualifications when
ensuring his competence, which is also a requirement under Annex 111 of the
MCD.286 According to existing rules, a lender must review competence on a
regular basis and ensure that employees remain competent.287 This is in line
with the requirements in art. 9 and no changes have therefore been made.288

In Sweden today there is, unlike in the UK, no licensing process when it
comes to mortgage lending. Following the MCD such process will have to be
developed and applied in order to ensure a certain level of knowledge and
competence among lenders. Licensing to carry out financial services as such
is not unfamiliar to Swedish lenders, since requirements of a certain level of
knowledge are already in place in other fields of the financial market.289 It is
still unknown whether the license will have the effect of higher knowledge
among staff or only create a way of proving the knowledge. Either way, it will
give supervisory authorities a new tool to control competence.

The UK mortgage market is already accustomed to a high level of regulation
in the field of knowledge and competence, and is using a licensing process.
Even though this process will be expanded in the Uk following the McD, the
impacts are likely to be bigger in Sweden. In Sweden the licensing process itself

284 Cpig/20 (n. 237) 104.

285 Psi5/g (n. 157) 31~32.

286 TCs 2(1) (5BR), FCA 2015/18 (n. 241), Annex B, Section 2(1).
287 TCs2(1) (12R).

288  FCA 2015/18 (n. 241), Annex B, Section 2(1).

289 SOU 201540 (n. 35) 228-230.
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has to be developed and all staff involved in mortgage lending will have to go
through it.

c) Article 12 Tying and Bundling Practices

A tying practice is the offering or selling of a credit agreement only as a pack-
age deal with other financial products or services.2%¢ Such practices are as a
main rule prohibited under art. 12(1), unless the lender can demonstrate that
the result of the practice is a clear benefit to the consumer.29! Member States
may adopt certain exemptions and allow creditors to require from consumers:
a payment or savings account with the only purpose of allowing the credit to be
repaid or serve as a security for the lender, a pension or investment product to
enable repayment or serve as security, to conclude a separate credit agreement
when dealing with a shared-equity loan or an insurance policy.

The general ban on tying products is a new MCD requirement in the Uk.?92
The Fca and the Swedish Committee of Inquiry have both interpreted the rules
as excluding occasions when a ‘loyalty discount’ is offered as a second product
after the first has been taken out, and also excluding financial products that
are a fully integrated part of the mortgage which cannot be offered separately,
such as a secured overdraft.23 This interpretation is in line with the general
remarks on tying practices pointed out in Section 25 of the MCD preamble.

Also in Sweden a general ban has to be introduced to comply with art. 12.294
In this regard, both states will be affected in a similar way by art. 12.

d) Article 18 Obligation to Assess Creditworthiness of the Consumer
Article 20 Disclosure and verification of consumer information Under art.
18, Member States are obliged to make sure that an assessment of creditwor-
thiness is done before concluding a credit agreement. When assessing the
creditworthiness the lender should not rely on the value or increase in value
of the property. If a database is to be consulted, the consumer needs to be
informed in advance. The consumer needs to be informed without delay about
arejection of the application.

Art. 20 specifies the way the creditworthiness assessment should be carried
out, including that it should be based on information on income and expendi-
ture obtained from relevant sources. The information should be appropriately

290 MCD (n. 4) art. 4(26).

291 MCD (n. 4) art. 12(3).

292 Cpi4/20 (n. 237) 10. The new rules are introduced in MCOB2 Section 2A (2), (n. 36).
293 Psi5/g (n. 157) 32; SOU 2015:40 (n. 35) 369.

294 SOU 2015:40 (n. 35) 151~154.
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verified, proportionate, limited to what is necessary and kept on record. The
request for information should be made in a clear way in the pre-contractual
phase. Further, the consumer should be warned that if correct information is
not provided, the credit cannot be granted.

As such, the creditworthiness assessment is an existing requirement in
the UK and the way of carrying it out is regulated in a way that is in line with
the requirements of art. 20. Although the assessment is highly regulated, in
consequence of art. 18 and 20 some rules need to be changed. The current
exception as regards re-mortgaging will not apply anymore, which means
that an assessment needs to be made in every case of re-mortgaging.2%5 This
includes if a lender takes on existing borrowing from other lenders or agrees
to advance additional borrowing to existing consumers to fund repairs to the
property.29

In Swedish law the creditworthiness assessment is regulated to the extent
that no changes are needed regarding the obligation to carry out an assess-
ment and the basis of it. However, KkrL lacks a requirement to verify informa-
tion submitted by the consumer - a requirement that has to be introduced to
comply with art. 20. Since the creditworthiness assessment is already regulated
by guidelines, the Committee of Inquiry does not identify any material impact
in this regard.2%7 Further, the basis of creditworthiness assessments and the
documentation thereof are requirements that are similar in both states. The ux
requirement on every lender’s written policy of creditworthiness assessments
is, however, unfamiliar to Sweden as well as to the McD.

The Swedish and the Uk lenders will both rely on an external cRa when
assessing creditworthiness. However, the Swedish lender will obtain more
information, the most significant being the information on income and prop-
erty owned by the consumer. The lack of independent information on salary
in the UK creates a burden of proof on the consumer, in contrast to the Swed-
ish consumer who often provides no documentation at all.2% Despite the
limited number of documents provided by Swedish consumers, the general

295 Psis/g (n.157) 6.

296  Psi5/g (n.157) n-12.

297 SOU 2015:40 (n. 35) 161.

298 To be granted a mortgage loan in the UK, consumers would have to provide: payslips, bank
statements (proving that the salary has been paid into the consumer’s account), a docu-
ment issued by the employer to detail annual taxable income and deductions (P6o), a
document proving the consumer’s current UK address, proof of any other income includ-
ing bank statements, details of current credit commitments, property details, solicitor
and estate agent details and current life, critical illness and home insurance policy details.
Documents required by Barclays, www.barclays.co.uk.
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requirements in Sweden to use different sources that provides an up-to-date
picture and the performance of a housing cost calculation is likely to cause a
similar result. The Swedish account manager would also in most cases access
all relevant information from the crA and the civil register (folkbokforingsreg-
istret). Since a solicitor is not involved, the Swedish account manager would
not need to ask for this information and the estate agent has direct contact
with the bank, and therefore, the consumer does not need to provide such
information either.

When it comes to information provided by the consumer, the obligation
to explain and warn about the importance of providing correct information
is not corresponded explicitly in Swedish law. To some extent the principle
of good lending practices requires adequate explanations and is also likely
to include the different steps in the credit granting process. Nevertheless, the
Committee of Inquiry suggests an explicit regulation in this regard to comply
with art. 20.299

It is expressed in the KkrL legislative preparatory works that the value of
the property should not normally affect the credit rating. Also, the Swedish
Bankers' Association points out that the credit rating is in practice based on
the repayment ability rather than the value of the property.300 Since art. 18 is
unconditional, however, this requirement has to be explicitly regulated.3! An
explicit regulation is already in place in the Uk where no change is therefore
needed. However, it seems like the current practices are similar and in line
with the directive in this matter.

Swedish law does not contain a requirement to inform the consumer in ad-
vance when gathering information from a database. Therefore, following art.
18, such an obligation needs to be introduced.392 Also, it has to be specified
that the consumer should be informed about a rejection ‘without delay’303
The requirement to document and maintain the procedures and information
on which the assessment is based is not unfamiliar to Swedish lenders, but
does not apply to all of them. Therefore, to make sure that sufficient docu-
mentation is produced by all creditors, the Committee of Inquiry suggests
a general requirement on documentation.3%* In practice, however, most

299 SOU 2015:40 (n. 35)162.

goo Swedish Bankers' Association, Bankfireningens policy om boldn, February 2013, p. 1
(Bankféreningens policy om bolén).

301 SOU 2015:40 (n. 35)164.

302 SOU 2015:40 (n. 35) 163,

303 Ibid, pp. 165-166.

304 Ibid, pp. 162; 239.
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mortgage lenders are banks that are already obliged to document and main-
tain information.305

Both states have requirements on creditworthiness assessments and how
they are carried out. Even if verification is not required in Sweden today, the
introduction of such a demand is not likely to cause any significant changes
to the present process since information is mostly collected from external
sources. Also, guidelines are in place that are in practice followed carefully by
lenders.

The consequences of arts. 18 and 20 on Swedish law appear to be signifi-
cantly larger than the consequences in the Uk where only re-mortgaging is
affected. Very few changes in the UK are viewable whereas at least the wording
of Swedish acts can look forward to several changes. Whether new regulation
on warnings, credit rating in connection with the value of the property, to in-
form ‘without delay’ and to document are going to have any effects in practice
in Sweden remains to be seen.

e) Article 19 Property Valuation
Reliable standards for valuation shall be ensured by the Member States ac-
cording to art. 19. Valuers should be professionally competent and sufficiently
independent from the mortgage underwriting to enable an impartial and ob-
jective valuation. Valuation standards should take into account internationally
recognised valuation standards developed by, for example, Royal Institution of
Chartered Surveyors (R1Cs).3% RiCS issues valuation qualifications and stan-
dards and is established in the Uk as well as in Sweden. In both Member States
the standards are regulated by the market.307

The art. 19 requirements on a recognised standard for valuation are new in
the UK.398 To comply with art. 19, the FcA has introduced new provisions more
or less by copying out the directive.3? The FCA points out that the MCD does
not demand a physical valuation in every case.1 Also in Sweden the require-
ments are new, since there is no legislation in force today regulating valuers

305 The requirement on documentation is stated in 8:3 LBF and is limited to “credit institu-
tions” which is defined in 1:5 as a bank, firm or association with the permission to act on
the financial market.

306 Recital 26 MCD (n. 4).

307 RICS is an organisation established across the world, see the webpage www.rics.org,

308 Cpu4/20, p.10.

309 FCA 2015/18 (n. 241), Annex C, Section 1(3); Financial Conduct Authority, the Pruden-
tial Sourcebook for Mortgage and Home Finance Firms, and Insurance Intermediaries,
MIPRUY, Section 1(3).

310 Psi5/g9 (n.157), p. 32.
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or valuations of residential property3" Several enterprises are selling statis-
tical valuations and the valuation methods vary across the country.3!2 How-
ever, valuation is a mandatory part of the estate agent education and their
responsibilities throughout the selling process should ensure a certain level of
accuracy.33 The Committee of Inquiry interprets the directive similar to the
FCA, stating that a statistical valuation (i.e. no physical valuation) should be
enough to be in line with the directive. This means that the different kinds of
valuation processes in Sweden continue as before.3*

The McD requirement on sufficient independence from the mortgage un-
derwriting may cause, if not problems, at least some changes in the Swedish
process. Even though the directive allows the valuation to be made internally
by the lender, it does not atlow the valuation and the underwriting to be made
by the same individual. Since valuation is already made externally in the UK,
the new provision is not going to have an impact in this sense.

9.6 Repayment

According to art. 25, consumers shall have the right to discharge their obliga-
tions under a credit agreement prior to the expiry date. Member States may
provide that lenders are entitled to compensation for costs directly linked to
early repayment. However, compensation must be fair, objective and within
the limit of the financial loss suffered as a consequence of early repayment, but
must not constitute a sanction on the consumer. On request of the consumer,
the lender must provide the information necessary to consider the options of
early repayment.

Even if a consumer in the UK has the possibility to repay early, this right has
not been explicitly regulated in mortgage regulation until the implementation
of art. 25.315 In Sweden the right to repay early is an unconditional right regu-
lated in 32 § KkrL, as are the conditions under which the lender may charge
the consumer. In the Uk the gap between existing rules and art. 25 has been
covered by the adoption of a new rule stating that any consumer has the right
to discharge his obligations prior to its expiry and adding additional disclosure

311 Dir 201423, p. 8.

312 SOU 2015:40 (n. 35), p. 235.

313 15 § fastighetsméklarfirordningen (2011:668) and 6 § fastighetsmdklarlagen (n. 211).

314 The different kinds of processes are: statistical valuation, valuation by an in-house valuer,
valuation by an estate agent or an externally authorised valuer. sOU 2015:40 (n. 35),
p- 237-238.

315 Cpua/zo (n. 237)19.
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requirements when it comes to early repayment.36 In the UK, an early repay-
ment charge must be able to be expressed as a cash value and may not exceed
a reasonable pre-estimate of the costs caused by the early repayment. These
are rules that are similar in Swedish regulation. The MCOB requirements on
transparency, fairness and prohibition on excessive charges are also covered by
good lending practices, which are pointed out in 36 § KkrL.

The maximum amount payable as a result of early repayment must in the ux
be expressed in illustrations communicated to the consumer.3!? In Sweden, an
obligation to explain the consequences of early repayment follows from good
lending practices, which create a functional equivalence. The requirements
under art. 25 are similar and introduce merely the explicit right to repay early
and slightly wider disclosure obligations. The Swedish Committee of Inquiry
suggests that the disclosure requirements are clarified by codification.3!8

When it comes to the opposite situation of payment shortfalls, Uk lenders
are required to adopt a written policy in contrast with Swedish lenders. McoB
also clarifies how to work with consumers in payment difficulties, which the
KkrL does not. The regulations on deductions of claims when the lender re-
ceives payment are similar. It appears that both states already have rules and
customs in place that are to a large extent in line with art. 25. Most likely, the
regulatory changes are only clarifications and will not have any material im-
pact in either of the states.

10 Conclusion

When comparing Sweden and the UK it is clear that the two states have chosen
different solutions to protect consumers in mortgage lending, despite previ-
ous EU harmonisation in related fields. The nature of mortgage markets is gen-
erally considered to be endemically local.3'® It is verified by the analysis that
this general statement also applies in the comparison between Sweden and
the Uk. The differences between mortgage markets can be explained partly
by the different regulatory frameworks, but other factors such as culture, legal
traditions and language also contribute to diversity in EU mortgage markets
as a whole.320 Similarities that have appeared through the analysis might be a

316 FCA 2015/18 (n. 241), Section 2A (4) and 7A (3).
317 MCOBI12, Section12(3), (n. 36).

318 SoU 2015:40 (n. 35) 178—180.

319 Brown (n. 67) 565,

320 Brown (n. 67) 570.
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result of previous harmonisation, as requirements introduced by previous EU
acts may have been applied to mortgage lending voluntarily by Member States.

The Uk regulations create a comprehensive system of rules that leaves less
discretion for the lender in comparison to Swedish rules. The Swedish regu-
lations appear to have a limited cover, specifically regarding how the lender
proceeds in mortgage lending. The McD is likely to diminish this discretion.
For example, the new requirements create a higher administrative burden
on Swedish lenders, while the Uk lenders are already accustomed to a highly
regulated market. In this sense, Swedish lenders have a longer path to fulfil the
requirements of the McD than lenders in the Uk.

Although many differences may be found when looking at mortgage regula-
tions in the two states, a conclusion on what solution gives better consumer
protection is not possible to make simply out of the number or size of doc-
uments provided but must be viewed in a wider context. One aspect is the
legal traditions, another is the context in which the regulations operate. As
pointed out by the Swedish Bankers’ Association, reasons for stability on the
mortgage market in Sweden are, for example, the effectiveness of public regis-
ters, comprehensive credit information about borrowers and the very limited
speculation on the housing market.32! As has been discussed throughout this
paper, information and proof provided by the consumer are used to a much
greater extent in the UK, since there is a lack of equivalent public registers
and the available credit information is less detailed. Further, speculation on
the housing market is more common in the UK. ‘Buy-to-lets’ composed in the
fourth quarter of 2014 14.9 percent of the total lending.322 These facts might
create a more urgent need for precise regulation in the UK.

Another fact that separates the customs in mortgage lending is the use of
solicitors and the custom of seeking independent legal advice. The complexity
of contracts in the Uk creates a need for legal advice to a consumer without
legal knowledge, legal advice that appears not to be needed in Sweden. Or at
least, the regulator and the market have not yet created such a custom.

Lisa Whitehouse argues that Uk mortgage consumers prior to the imple-
mentation of the McD did not receive sufficient information, were not able to
negotiate their agreements and were subject to onerous terms and conditions.
Her suggested solution is the inclusion of mortgagors within the consumer
protection regime.323 The Swedish KkrL explicitly refers to and defines the sta-
tus of an individual as a consumer; this is not the case in the ux today where

321 Bankfireningens policy om boldn (n. 300) 1.
322 Bank of England, statistical release (n.135) 3.
323 Whitehouse (n. 6)162.
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MCOB refers to an ‘individual’ Whitehouse argues that this might have the
consequence that mortgagors receive less protection because of the fact that
they are not included in the consumer protection regime. However, one reason
for the complexity of the Uk lending documents is the requirements from the
FCA, created with the specific aim of protecting consumers.

The question arises whether a consumer, without any knowledge in this
regard, could have much use in reading complex legal documents. Here, the
rules on advice and explanations are important. In the UK, the new McD rules
on adequate explanations will only affect execution-only and second charge
mortgage sales, which are not covered by today’s rules on advised mortgage
sales. The provision is going to have only a small impact on Swedish interme-
diaries, since good lending practices already demand explanations to a great
extent.

The regular use of loan commitments is another fact that distinguishes the
Swedish lending process from the process in the Uk. Much of the work that an
account manager in the UK completes when approached by a consumer has in
many cases already been completed by the Swedish account manager before
the property was even found. This includes the creditworthiness assessment
and collecting information from the craA. The lending process starts earlier,
which means that it can also be completed earlier, allowing a shorter time
between the property being found and the mortgage being granted. As such,
the assessment is similar and when investigating how long it might take to
get to the final stage one must also include the work that has been completed
earlier.

The number of parties involved in the process has an impact on its costs
and length. In the Uk a buyer would pay a solicitor, an external valuer, and
is recommended to seek independent legal advice. In contrast, the Swedish
buyer saves the cost of a solicitor who is not at all involved in the conveyancing
or as legal adviser. Instead, more tasks and responsibilities are carried out by
the estate agent and the account manager. Since the valuation is often done by
the account manager or the estate agent, this saves the consumer the cost of
an external valuer. Recognised standards for valuation following the McD are
new in both states and in Sweden no legislation regulates residential property
valuations. The fact that Swedish lenders often use internal valuers may cause
some changes that will not be needed in the Uk.

The lending process in Sweden is more dependent on the seller and buyer
than on the other parties. In the Swedish lending process, there are no built-in
time limits and in theory a mortgage loan can be granted within one day. Since
the UK regulations require two meetings, third parties and more documenta-
tion, the mortgage lending process can take weeks and even months.
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If independent legal advice is necessary to understand the documents, the
next question is whether all consumers in need of this can afford it. The limited
requirements regarding documentation in Sweden, along with the differences
in legal culture, create easier and more comprehensible documents. A natural
consequence of the differences in legal culture is more complex contracts in
the UK than in Sweden.3?* The McD will cause additional documentation in
Sweden as a result of the introduction of the Esis. The EsIs is new to both
states but is recognised in the UK as being similar to the present k1.

The seven-day reflection period is new to both states but is not likely to
lengthen the lending process in the UK, whereas this could be the case in
Sweden. Of course, the Swedish seller’s desire to act fast and maybe sell to the
buyer who obtains his finance first may have the result that the reflection pe-
riod is not used. The desire to act fast cannot be fulfilled to the same extent in
the UK. The downside of the Swedish way of working fast is that if the account
manager does not know the consumer from the start, the lending process is not
likely to give him this opportunity. In the UK, however, the account manager

324 The way of interpreting legislation appears to be mirrored in the way legal contracts are
interpreted. Two basic theoretical premises form opposing starting points. The intention
theory, where the importance is the intention of the parties, and the expression theory
where the importance is what the parties actually express through the contract (Zweigert
& Kotz (n. 38) 401). Even though neither of these theories are applied in their pure form,
it can still be argued that the fact that in Common Law countries the courts try to adhere
to the wording of the document as far as possible is an indication of an expressional
approach. Legal certainty is considered more important than the true intention of the
parties, with the consequence that parties in Common Law countries should, as a main
rule, be bound only by what is written in the contract (Zweigert & K&tz (n. 38) 406—408).
This can be opposed to the continental approach expressed in legislation that to find
the real intention of the parties is the aim of construction. In this intentional approach
what counts is what both parties meant and not what they said (Zweigert & Kétz (n. 38)
403-404). Swedish regulation differs from the continental approach in the way that it
lacks general contract law regulation. Avtalslagen (1915:218) (The Terms of Contract be-
tween Tradesmen Act) has a general scope, but has many gaps that have to be comple-
mented by general contractual principles (J. Ramberg and C. Ramberg, Allmdn avtalsritt,
8 edn (Stockholm: Norstedts Juridik AB, 2010) 24-26 (Ramberg)). In Swedish contract law
the common intention between the parties has priority above the expression of the con-
tract and should form the basis for construction (Ramberg, pp. 131~132). Different ways of
constructing contracts has the natural consequence that contracts are also drafted dif-
ferently in different legal traditions. As we see in this particular example, the differences
between contract law in Sweden and in the Uk have the natural consequences that con-
tracts are long, detailed and complex in the UK whereas they are shorter and less detailed
in Sweden.
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and the consumer will meet several times and discussions and time period will
be longer. From a consumer protection perspective, this is an advantage since
it makes sure that the account manager knows the consumer. However, since
intermediaries are rarely used in Sweden, the account manager will often have
the possibility to get to know the consumer even before the lending, which of
course is desirable.

The rare use of intermediaries in Sweden could open up a window for unfair
contracts, since the lenders may not be compared to the same extent. The am-
bitious borrower would approach several banks to obtain comparable offers
but as this is time consuming the consumer may be encouraged not to. On the
other hand, since giving an offer and advice in the UK is far more complex than
in Sweden it is likely that the Uk consumer going through the same procedure
would end up consuming a lot more time. This may create a lucrative market
for intermediaries in the UK. Following the McD, intermediaries will have to
provide slightly more information than before, which will have a greater im-
pact in the UK where intermediaries are more common.

Authorisation when dealing with mortgage sales is used to a greater extent
in the UK than in Sweden to ensure appropriate knowledge. Authorisation is
needed for financial promotions as well as for mortgage sales. Therefore, the
new standards for advisory services will only have a minor impact in the Uk
whereas the standards will introduce a whole new concept in Sweden. A li-
censing process for mortgage lending will have to be developed in Sweden as
a consequence of new requirements whereas in the UK the impact is foremost
a broader scope of employees being subject to licensing requirements which
will affect the second charge market. Second charge mortgages are going to
be added to the definition of RMcs as a consequence of the McD, which is go-
ing to have a material impact on many lenders. This type of problem, caused
by a widened scope, does not arise in Sweden because of the KkrL's even
broader scope.

The need to act in the consumer’s best interests is an existing requirement
in both states but they will both have to introduce bans on tying and bundling
practices. Remuneration policy regulations are not completely new to either
of the states but in Sweden the consequence is also a regulation in the area of
mortgage lending, instead of the previous regulation merely in other areas of
the financial market. The McD obligations to carry out a creditworthiness as-
sessment, the basis of it and its documentation are existing requirements in
both states. These rules will only have minor impacts. A requirement to inform
the consumer in advance when gathering information from a database will
have to be introduced in Swedish law, as will expanded rules on documenta-
tion, information and warnings.
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The MCD contains requirements on information in different aspects. In
both states financial promotions will be expanded with more mandatory in-
formation, information free of charge will need to be required and the new
mathematical formula of the ApPrC will affect both states equally. The rules on
information concerning changes in the borrowing rate are already covered by
national rules in the two states to a high level. Regarding early repayment, it
appears that both states have rules and customs in place that make the imple-
mentation of the McD in this regard cause foremost regulatory, but not func-
tional, changes.

Many requirements of the MCD are mirrored in the existing law and prac-
tice of both states and many changes are technical or of minor influence. It is
clear that consumer protection is already considered an important issue and
to act in the consumer’s best interests in mortgage lending is an emphasised
and important principle in both states. In Sweden, the most apparent changes
are the requirements regarding advisory services and licensing for staff. In the
UK, the inclusion of second charge mortgages in the RMc definition will cause
practical changes to lenders.

Being a directive the MCD leaves discretion to the Member States as to how
to implement the directive in a way that suits the tradition in that Member
State. That being said, the practical mortgage lending process is likely to con-
tinue to look significantly different in the two states. It has also been expressed
by the Committee of Inquiry as well as by the Fca that the implementation is
sought to be carried out in a way that will cause the least possible disruption
to existing practices.

Whether the McCD is going to extend consumer protection in practice is
hard to foresee. With regard to several provisions, such as, e.g., art. 10 on ad-
vertising and marketing, both states have considered that the McD provides
no additional substance to existing rules. Despite this, the states have decid-
ed on several matters to add further details to existing domestic rules: this is
an example of how the MCD might cause unnecessary bureaucracy, so called
‘red- tape’. Another example is the obligation to warn the consumer about the
importance of providing correct information. This obligation is not stated ex-
plicitly in Swedish law and although the Commiittee of Inquiry considered it
should likely be included in the principle of good lending practices, it suggest-
ed an explicit regulation in order to comply with the directive. When it comes
to the credit rating, it is underlined by the KkrL legislative preparatory works
as well as by banking practices according to the Swedish Bankers’ Association,
that repayment ability rather than the value of the property should be used as
a basis. However, since the requirement in art. 18 is unconditional, it has to be
explicitly regulated.
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Several of the requirements introduced by the McD are mirrored in law or
practice in the two states. In this sense, some McD provisions add a layer of
control, costs and bureaucracy without providing a deeper protection to con-
sumers. The directive limits the scope of unregulated consumer protective
practices and forces the states to bureaucratise the lending process. This might
cause a lengthier and more costly lending process. It is possible when it comes
to, e.g., licensing in Sweden, that staff already have a high degree of knowl-
edge but are unable to demonstrate it. The directive might be more helpful in
other states where consumer protection in mortgage lending is not as regu-
lated. In Sweden, the McD is likely to diminish the flexibility of the lending
process due to additional bureaucracy. The lending process in the UK appears
in comparison to be less flexible even pre-implementation.

As pointed out at the outset, to enter into a mortgage lending agreement is,
for most consumers, a big commitment for many reasons. The long and com-
plicated process surrounding the purchase of property involves many steps in
which consumer protection is crucial. Ensuring consumer protection in the
field of mortgage lending is therefore a complex task in which many areas of
law need to be taken into consideration. The McD, which puts its greatest em-
phasis on disclosure, advice and information in the relation between lender
and consumer, does not aim to cover them all. How consumers are or should
be better protected in that process as a whole requires its own analysis, which
must also take into consideration how other actors behave in relation to the
consumer. Particularly interesting is the assessment of how vulnerable con-
sumers are protected. This paper has focused on a few aspects of the McD, but
left others untouched.

Irrespective of whether consumers will be better protected or not, the McD
will have a harmonising effect and enable a higher degree of control of the
mortgage market across the Eu. But we can only hope that the directive will be
a helpful tool to the union to avoid a future financial crisis within its borders
similar to the one of 2007.

EUROPEAN JOURNAL OF COMPARATIVE LAW AND GOVERNANCE 3 (2016) 385-454



